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tions 53 App. Div. 4^4 

894 Morgan v Hedstrom. Limitation of action to 

enforce penalty 164 N. Y. 224 
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440 Verplanck v, Godfrey. Foreclosure— Order of 
publication, directing copies of the summons to 
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. 82 Misc. 46 

549 Maouire v. Bausher. An allegation of fraud in 
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client to avoid a conveyance procured by his ' 
attorney's fraud 31 Misc. 660 

608 Bedford v. American Aluminum Co. Action to 
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' stock in the place of stock of like amount sur- 
rendered by him for reissue— Temporary in- 
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51 App. Diy. 687 

618 INGALLS V, MERCHANTS' Nat. Bank. Injunction 
to prevent the payment of the proceeds of a 
sale under a judgment by the sheriff to the 
judgment creditor— Security required as a con- 
dition of granting it 51 App. Div. 805 

685 Mitchell v. Anderson. Attachment— Insuffi- 
cient affidavit, made by attorney, for goods 
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It should not present a new cause of action, 
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made an assignment for creditors, 
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779 Austin v. Wither. Motion costs— Laches in col- 
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Order, requiring defaulting purchaser in fore- 
closure to pay the difference between his bid 
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820 Jacobs v. Lieberhan. Interpleader in the Munic- 
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— Interpleader under banking law, 81 Misc. 178 

829 O'Connor v, OoDENSBURa Bank. Witness— What 
testimony relates to a personal transaction with 
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820 Bterer V, Smith. Evidence — ^The testimony of 
a plaintiff as to a conversation with a third per- 
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sonal transaction with a decedent— An exami- 
nation as to an affidavit made by a party, narrat- 
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authorize the witness to state the entire trans- 
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bank'* in trust for "a person named — Action 
to recover the deposit from the depositor's exec- 
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transactions with the depositor. . . .56 App. Div. 506 

829 Matter of Hedges. Competency of testimony 

of the heirs of a decedent in support of the will 
as to conversations with the testatrix, 

57 App. Div. 48 

829 Matter of Fttzgerald. Release X)f interest, in 
order to testify to execution — Annexation of 
sheets of a will — Conflicting testimony as to 
execution 83 Misc. 825 

881 BuDD V. BUDD. Testimony of a husband in an 
action for an absolute divorce — ^When incompe- 
tent 55 App. Div. 118 
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Privileged communications — ^Testimony or cer- 
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165 N. Y. 159 
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as to facts ascertained while attending the ad- 
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it competent 55 App. Div. 449 
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884 CoBEY V. Bolton. Privileged communications^ 

Infant a patient 81 Misc. 188 

884 Mac£vitt v. Maas. Services— Substitution of 

another oontract .* 88 Misc. 553 
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Corey v. Boltok. Privileged communications — 
Infant a** patient" — Waiver by natural guar- 
dian 81 Misc. 188 

870 Matter of Darling. Deposition— Right of 
party about to bring an action to take deposi- 
tion of one whom he will make a defendant, in 
order to ascertain proper parties and necessary 
facts 81 Misc. 543 

87d MA.TTER OF Darling. Deposition— Right of party 
about to bring an action to take deposition of 
one whom he will make a defendant, in order 
to ascertain proper parties and necessary facts — 
Affidavit 31 Misc. 543 

910 MiCHAELis t\ CoMPANiA Metalurgica. Suppres- 

sion of a deposition — Affidavit stating the irreg- 
ularities complained of, when necessary — What 
answers to interrogatories are sufficient. 

51 App. Div. 470 

974 Bennett v. Edison El. II. Co.— Separate trial of 
counterclaim also constituting a defense will 
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982 CZARNOWSKY V. CiTY OF ROCHESTER. Veuue in 
actions against cities of the second class, affect- 
ing the title to real property — § 461 of I he 
charter of cities of the second class is constitu- 
tional 55 App. Div. 888 

984 Remington & Sherman Co. v. Niagara Bank. 
Venue — A domestic corporation sued by a for- 
eign corporation having a certificate of author- 
ity to do business in the State of New York — 
The place of residence of the former is the place 
of trial 64 App. Div. 368 

984 Sylvester v, Lewis. Venue— Motion to cliange 
it, because the wrong county has been named 
in the summons — Proof that the convenience of 
witnesses requires that it be kept in the county 
designated is incompetent 65 App. Div. 470 

984 MoLSON's Bank v, Marshall. Place of trial- 
Change to proper county — Estoppel 83 Misc. 608 
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INNMM Glbmsnts v. Bealb. Belief which may be 
granted by the Appellate Division on an appeal 
where a motion for a non-suit is not renewed 
anc^ no exception is taken to a decision made 
under section 1033 of the Code of CiTil Pro- 
cedure S8 App. Div. 415 

907 Grbqost v. Clark. A case on appeal must be 
settled and signed by the trial judge— A 
stipulation that it is a copy of the record filed 
does not cure the defect— ithe certificate must 
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097 SCBOOMAKEB V, HiLLiARD. No review can be had 
of exceptions contained in a case not signed by 
the judge 56 App. Div. 140 

900 Taylor v.SxrrH. Appeal— Intermediate order- 
Remittance of case for consideration by Ap- 
pellate Division '. 164I^.Y. 800 

000 Jachoverv. Dry Dock., E. B. & B. R. R. New 

trial on ground that the jury were prejudiced 
against the plaintiflTs witnesses because of their 
nationality— The prejudice must appear by the 
minutes-Right to move on this«g^und, 

54 App. Div. 088 

000 Farley v Stowell. Motion for a new trial- 

Service of a case, after the expiration of 
the specified time— Such service is not good 
for the purposes of an appeal — A neglect to 
reply to a letter is not a refusal to accept 
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purpose of an appeal from the judgment, 

57 App. Div. 218 
1010 Matter of Pantos. Surrogate's court— Refer* 
ence — Rights, under notice of election to ter- 
minate, when not waived 81 Misc. 75 

1028 Dr. Kennedy Corp. v. Kennedy. Referee's re* 

port when treated as ** Short decision "—Re- 
versal by the Appellate Division upon the 

law 165 N.Y. 858 

1022 Newman v. Mayer.— A judgment based on a 

decision not containing findings of fact or of 
law or a statement of the ground thereof, will 

be set aside 52 App. Div. 200 

1028 Clements v. Beale. Relief which may be granted 

by the Appellate Division on an appeal. Where 
a motion for a non-suit is not renewed and no 
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exception is taken to a, made under section 1022 
of the Code of Civil Procedure 08 App. Div. 416 

1022 Nat'l PBOTBcnvE Ass'N V. CuMMiNa. An excep- 
tion is necessarj to the review of a decision 
made under section 1022 of the Code of Civil 
Procedure 53 App. Div. 227 

1022 BxiNER*s V. NiEDEBSTEiN. Appeal from a judg- 
ment entered on a short decision — Scope of re- 
view in the absence of an exception and of a cer- 
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dence 55 App. Div. 80 

1022 Rowlands V. Y.M.C. A. Referee— Insufficient re- 
port— Mistrial 82 Misc. 421 
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jurors— SheriflTs return 164 N. Y. 137 

1209 Campbell v. Frieplander. Death of a party 
pending an appeal — Application ferthe substi- 
tution of another partj where made— Notice 
thereof, to whom given 51 App. Div. 191 

1252 Atlas Refining Co. v. Smith. An execution 

may issue against real property, in the posses- 
sion of the heirs and devisees of a deceased 
judgment debtor, on wliich the judgment has 
not been a lien — Such execution can be issued 
after one year, only by leave of the court, 

52 App. Div, 109 

1268 Kahn & Co. V. Casper. Discharge in bankruptcy, 
granted after answer and before a judgment by 
default — A supplement answer setting it up 
allowed on terms 51 App. Div. 540 

1312 Sauoer v. Miner. Bond to secure payment of a 
judgment to be finally rendered — Not. related 
by a limitation of the amount in which security, 
necessary to stay its enforcement, should be 
griven on an appeal therefrom 54 App. Div. 54 

1313, 1314 Anoevive v. Fleischmann. Security required to 
stay execution on a judgment in the City of 
Mount Vernon 55 App. Div. 106 

1316 Taylor v. Smith. Appeal— Intermediate order- 
Remittance of case for consideration by Appel- 
late Division 164 N. Y. 399 

1335 Lewin r. Towbin. Justification of sureties on an 

undertaking on appeal from a judgment of the 
Municipal Court of the City of New York— It 
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moBt take place within ten days after a written 
notice that they are excepted to. . .51 App. Div. 477 

1888 Matter of Keefb. Appeal—Presumption of re- 

Tcrsal wholly upon question of law. . . 164 N. Y. 893 

1888 Newman v. N. T. Mutual F. & L. Ass'n Appeal. 
Presumption of reversal wholly upon questions 
oflaw 164N.Y. 848 

1888 Van Beurbn v. Wothebspoon. Presumption as 

to reversal upon questions of law. . . .164 N. Y. 868 

1888 People ex rel. Man. Rt. Ck>. v. Barker. Re- 

versal of order vacating assessment. . .165 N. Y. 805 

1841 Angevine v. Fleischmann. Security required to 
stay execution on a judgment in the City of 
Mount Vernon 55 App. Div. 106 

1843 KuBiE V. Miller Bros. & Co. Receiver— Right 
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versal wholly upon question of law 164 N. Y. 853 

1861 Feopuss ex rel. Man. Rt. Co. v. Barker. Re- 

versal of order vacating assessment. . .165 N. Y. 805 

1870-1880 ' Atlas Refining Co. v. Smith. An execution 
may issue against real property, in the posses- 
sion of the heirs and devisees of a deceased 
judgment debtor, on which the judgment has 
not been a lien — Such execution can be issued 
after one year only by leave of the court, 

53 App. Div. 109 

1535 Ten Eyck v. Witbeck. Motion for a new trial 
after one new trial has already been had under * 
this section— When granted 55 App. Div. 165 

1588 Matter oi^ Dusenburt. Surrogate's Court- 
distribution of proceeds of partition in Supreme 
Couri; — ^Authority of attorney to appear, for 
non-resident, in New York County 88 Misc. 166 

1588 Matter of Gednet. Surrogate's Court— Distri- 
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Court— Res ac^fudicata 88 Misc. 160 
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bond and mortgage oarrids with it the right to a 
deficiency judgment recovered upon a collateral 
obligation — It is not necessary to obtain leave 
to sue thereon, or that an execution shall 
have been issued and returned unsatisfied there- 
on 57App.Div. 480 

1666 Taylor v. WmaHT. Action for trespass by an 
owner of a farm let on shares against a third 
person — It is maintainable under Code of Civil 
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taineiv-Measure of damage»-~Treble damages 
how awarded 88 Misc. 608 
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the complaint does not state a cause of action 
specified in Code of Civil Procedure, section 
1670 — ^That it prajrs for such judgment is not 
enough— As a public record the lis pendens is 
before the Court— An amended complaint will 
not validate it 56 App. Div. 888 

1679 MUNSELL V. MUNSELL. Guardian and Ward— Tes- 
tamentary guardian's purpose in partition, of 
his ward's lands voidable only 83 Misc. 185 

1695 Marshall v. Friend. Replevin— Description of 

property in affidavit — ^Receiver's delay in enter- 
ing order granting leave to sue him. . . .38 Misc. 448 

1726 McLain v. Mathushek Pllno Mfq. Co. Com- 
plaint to recover a chattel, setting forth facts 
establishing its conversion — Costs where a 
verdict for less than fifty dollars is ren- 
dered 54 App. Div. 120 

1742 HiGGiNS V. Sharp. Action to annul a marriage 
— Power of Supreme Court to grant alimony 
and counsel fees 164 N. Y. C 

1771 Mersereau v. Mersereau. Judgment for ab- 

solute divorce — Modification of ^ allowing the 
guilty party to see the children. . .51 App. Div. 46l 

1778 CANAVEiiiO V. Michaels & Co. Corporation— A 
guaranty by, is not within section 1778 of the 
Code of Civil Procedure— Default 81 Misc. 170 

1781 sub. 1,3, Whitman v. Holmes Pub. Co. Corporation— 
5 and 6 Stockholder may sue to set aside fraudulent 

transfer made by directors 88 Misc. 47 

1783 Whitman v. Holmes Pub. Co. Corporation— De- 
mand of too much relief not fatal 38 Misc. 47 

1785 People ex rel. Hearst v. Ramapo Water Co. 
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Pftrty— An action to procure an adjudication, 

tliat corporate powers liave ceased— Lies in the 

name of the People on the relation of the party 

^ in interest — ^Distingubhed from an action to 

dissolve a corporation 61 App. IHv. 145 

1IIIM786 People v. Mercaotile CkM>PBRATiYE Bank. Co- 
operative banking corporations— The Attorney- 
General must bring an action to dissolTe them 
on receiving a report from the Superintendent 
of Bank8*-A relator is unnecessary— When 
solvency produced by scaling down the amount 
due to shareholders is not a bar to such ac- 
tion 63 App. Div. d95 

1786 Mason Mfo. Co. v. Garden. A temporary re- 
ceiver of a corporation may be authorized to 
* * finish and complete its outstanding contracts '* 
— ^He is not individually liable for material pur- 
chased by him for that purpose in his repre- 
sentative capacity 62 App. Div. 868 

1786 People ex rel. Hearst v. Rahapo Water Co. 
Party — An action to procure an adjudication, 
that corporate powers have ceased — ^Lies in the 
name of the People on the relation of the party 
in interest—Distinguished from an action to 
dissolve a corporation 51 App. Div. 146 

1816 Metropolitan Trust Co. v, McDonald. Lease 
to one as' executor — When an action lies there- 
on against the lessee individually and as execu- 
tor 52 App. Div. 434 

1888 Adler V, Davis. Decedent's estates— Statute 

of Limitations — Costs on refusal to refer, 

81 Misc. 87 

1888 Matter of Eichman. Statute of Limitations^ 
When a bar to a claim against a decedent's 
estate 33 Misc. 828 

1885 Richards v, Stillman. Mortgage foreclosure— 

A judgment for a deficiency, including costs 
against an executor, is not " a judgment for a 
sum of money only " 57 App. Div. 182 

1886 LouNSBURY V. Sherwood. Reference— A certifi- 

cate that a claim against decedent's estate was 
** unreasonably resisted or neglected," is neces- 
sary to the allowance of costs, out of disburse- 
ments 53 App. Div. 312 

1886 Lamphere v. Lamfhere. Costs— Reference un- 

der section 2717 of the Code of Civil Procedure, 
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where the oiaimant agfiinst a decedent's estate 
reooTers less than fifty dollars—Effect of a ref- 
eree's failure to make a certificate as to costs- 
Review of his determination 81 Misc. 297 

1848, 1844 Matteson v. Pai^skb. Action to charge an heir 
at law or devisee with his decedent's debts — ^A 
beneficiary under a trust created by the deced- 
ent, is a grantee — A recovery against one as de- 
visee is not proper, where the complaint alleges 
the will to be void— Statute of Limitations ap- 
plicable 56 App Div. 91 

1902 O'Connor t;. Union Ry. Co. Costs— Attach to 
any recovery in an action brought under this 
section 38 Misc. 728 

1902 Matter of Meekxn v. Brooklyn Heights R. R. 
Co. Survival of action for death by negli- 
gence, after death of administrator, who was 
sole next of kin of decedent 164 N. Y. 145 

1902 Matter of Snedeker t;. Snedbker. Distribution 
of damages recovered in action for causing 
death by negligence 164 N. Y. 58 

1904 Leifter t;. Brooklyn Heights R. R. Co. Costs— 
When an extra allowance in a negligence case 
'is based on the verdict, exclusive of inter- 
est 58 App. Div. 448 

. 1907 D'Anty v. Star Co. Libel— Privilege of news- 
paper report of a judicial proceeding— Mal- 
ice .81 Misc. 888 

1925 QovERS V, Board of Supervisors. Power of 

supervisors to establish the lK)undary line be- 
tween the towns of New Rochelle and Pel- 
ham— Taxpaper cannot sue to prevent the 
recognition of a line so established — ^Effect of 
Chapter782oftheLaw8of 1870....55AppDiv. 40 

1925 Davenport t;. Walker. Trades' unions— A re- 
quirement in a contract, made by a board of 
supervisors, that only Union men shall be em- 
ployed, is illegal— A taxpayer's action lies to 
enjoin it 57 App. Div. 221 

2026 sub. 1 People Ex Rel. Baxter v. Baxter. Habeas 
corpus — A return stating facts, showing that 
the person in question is not deprived of his 
liberty, is sufficient — If not traversed, it is 
taken to be true— Attachment for contempt, 

57 App. Div. 179 

2076 People Ex Rel. Baconn r. N. Y. Central 
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Rt. Ck>. Fturtiesi— Waiver of defeot--Demur- 
rer 164 N.Y. 2S9 

S009, 2006 Matter of Attornet-Oenbral. Alteiiiative 
write of prohibition not issuable against ref- 
eree 32 Misc. 1 

2188 Pboplb Ex Rsl. Kendal v. Fettner. Certiorari 
to review an assessment as excessive and un- 
equal— First heard at Special Term— Four 
months' time — Scope of the common-law 
writ — Refusal to swear and and examine wit- 
nesses 51 App. Div. 190 

2351 sub. 1 Matter of Guaranty Building Ck). Lease— A 
provision that on default for ten days in the 
payment of rent, the lease, at the lessor's elec- 
tion, should be void — Not enforcible by sum- 
mary proceedings .\ . .52 App. Div. 140 

Case t;. Porterfield. This section authoiizes 
the entitling of a summary proceeding for ttie 
removal of a tenant and the issuance of a pre- 
cept in tlie name of an agent. 64 App. Div. . . . 100 
Cutting v. Burns. Service of notice to quit, re- 
quired .by section 22d6 of the Code of -Civil Pro- 
cedure — ^When waived 57 App. Div. 185 

2258 Michaels v. Fisheu Summary proceedings- 

Effect of the issue of a warrant — Right of the 
parties to preserve a liability on the part of 
the tenant, after his dispossessioa-r-What pro- 
vision is not effective to do so — Liability of the 
landlord {or money deposited with him to se- 
cure subsequently accruing rent.. .51 App. Div. 274 

2268 Leslie v* Saratoga Brewing Co. Contempt—' 
Order requiring defaulting purchaser in fore- 
closure to pay the difference betvi^een his bid 
and the price at resale,; enforcible as a judg- 
ment but not as a civil contempt. .; 88 Misc. 118 

2284 SOCXA.LISTIC Co. of Pub. Ass*n v. Kuhn. Con* 
tenipt— When one payment of fine imposed 
upon several defendants for a civil contempt is 
. a satisfaction as to all :.164N. Y. 478 

2284 Socialistic Co. of Pub. Ass'n v. Kvhk (No. 1). 
Contempt of Court—A fine of (250, in addition 
to costs may be imposed as a punishment on 
each offender 51 App. Div. 579 

2284 BURNHAM V Denike. Damages, how proved, 
where a person has been convicted of a con- 
tempt 53 App. Div. 407 



Digiti 



zed by Google 



SECTIONS CONSTRUED. 

Pftge. 
' BURKHAM t; DsmKE. Ck>mmitinetit for a oon- 
tempt— Tfae order taust «peoif j ^e acts to be 
done and the amount of money to 4w piM, 

1» App. Div. 407 

Mattbb of Scurodt. Inoompetent peraon— 
Writ— Inquiry usually limited to two years 
lastpast. 82Miac 540 

Mattbb of Wbsdbl. Inoompetent person— A 
finding as to inoompeienoy whioh does not fol* 
low the statute and the oommission cannot be 
confirmed 88 Misc. 582 

Mattbr of Walkbb. Insane— The- Insanfity 
Law is unconstitutional as depriving an incom- 
petent of liberty, ** without due process of law," 
—Nor is section 2828, of the Code of Civil Pro- 
cedure M7 App. Div. 1 

Matter of Grots. Incompet^H persons— Find- 
ings of inquisition— Confirmation. 81 Misc. . . 90 

Matter of Schrodt. Incompetent person — 
Writ— Inquiry limited to two years last past. 
82 Misc 540 

Matter of Orotb. Incompetent persons — Find- 
ings of inquisition -Confirmation 81 Misc. 99 

Matter OF Grote. Incompetent persons-Find- 
ings of inquisition— Confirmation. 81 Misc... 
, 2856 Blanchard v. Blanchard. Marketable title 
—Sale of infant's real estate — Allegations that 
it is made to avoid partition— Agreement of 
special guardian may be oral— Failure to give 

bond fatal 88 Misc. 284 

2857 Livingston v, Livinqston. A judgment in an 

action for the construction of a will — It is con- 
clusive as to the existence of a power of sale 
exercised in accordance therewith — Section 

2857 does not apply 56 App. Div. 484 

2861 Allen v. Kelly. Liability of sureties upon the 

bond of a general guardian for the proceeds of 

sale of ward's real property 55 App. Div. 454 

2419 Matter of liENOZ Corporation. Temporary re- 
ceiver of a corporation — His appointment in 
proceedings for a voluntary dissolution— The 
facts requisite to jurisdiction must be shown— 
Proof of insolvency— Insolvency need not be 
recited — ^The right of the receiver on the filing . 
of his bond relates back to the time of entry of 
the order appointing him 57 App. Div. 515 
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2422 Nason Mfo. Ck>. V. Garden. A temporary re- 
ceiver of a corporation— He may be authorized 
to *' finish and complete its outstanding con- 
tracts. — He is not individually liable for mate- 
rial purchased by him for tliat purpose in his 
representative capacity 53 App. Di v. 368 

2428 Matter of Lenox Corporation. Temporary re- 
ceiver of a corporation— His appointment in 
proceedings for a voluntary dissolution — ^the 
facts requisite to jurisdictioti, must be shown 
— Proof of insolvency — Insolvency need not be 
recited — ^The right of the receiver on the filing 
of his bond relates back to the time of entry of 
the order appointing him 57 App. Div. 515 

244t Carley v. Todd. Examination of third party aa 

to property of a debtor in his possession— Posi- 
tive proof of such possession is not required. — 
Affidavit on information and belief, 

56 App. Div. 170 

2468 Whyte v. Dbnike. Judgment in a creditor's ac- 
tion — A provision aUowing further application 
to be made at the f<^t theraof does not author- 
ize an order requiring a tenant to attorn — The 
remedy is by sale under the Hen of the judg- 
nvBht 58 App. Div. 425 

2481 Matter OF Tilden. The power to open or vacate 
a decree will not be exercised upon the appli- 
cation of a person, not a party to the proceed- 
ing in which it was made 56 App. Div. 277 

2481 sub. 6 Hatter of Robertson. Surrogate— Power of, 

to amend his decree 51 App. Div. 117 

2481 sub. 6 Matter of Douglas. Surrogate— Power of, to 
vacate a decree on the ground that an adjudi- 
cation was erroneous 52 App. Div. 308 

2514 sub. 11 Matter of Miluken. Revocation of will— Per- 
son interested 32 Misc. 817 

2545 Matter of Widmayer. A *' decision ** is essen- ^ 

tial where an appeal is taken from a surrogate's 
decree 52 App. Div. 801 

2546 Matter of Hoes. Surrogate— Power of, to 

order a reference to determine as to the rejec- 
tion of a disputed claim and as to its being 
barred the Statute of Limitations. .54 App. Div. 281 
2546 Matter of Santos. Surrogate's Court— Refer- 

ence — Rights under notice of election, to ter- 
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minate, when not waived— Costs and fees on 
vacating report 81 Misc. 76 

3568 Hatter of Weluno. Allowance by a surrogate 

—Not proper in the case of executors of a trus- 
tee for services in the compromise of a devas- 
tavit by the trustee— An allowance should be 
made to the accounting party, no to his at- 
torney-Allowances to legatees*. . .51 App. Div. SSR 

2569 M4TTER OF Evans. Attorney— Has no' status 
to appeal from an order withdrawing, against 
his consent, his client's objections to the proof 
of a will 88 Misc. 671 

2584 Matter OF Evans. Attorney— Has no status to 
appeal from an order withdrawing, against his 
consent, his client's objections to the proof of 
a will 88 Misc. 671 

2586 Matter of Warner. Duty of the Appellate Divi- 

sion to find facts on an appeal from a surrogate's 

decree 68 App. Div. 565 

Matter of Hoaoland. Circumstances warrant- 
ing the surrogate in making an order requiring 
a fund to be tdepoeited, subject to the joint 
order of three executors, considered. 51 App. 

Div 847 

Matter of Stein. Executors— All have an equal 
right to examine testator's books, ^tc— Order to 
show cause where right is refused. 88 Misc. . . 542 

2608 Matter of Hicks. Executor of a deceased 
guardian — ^Form of the order directing him to 
pay over the fund on the ward's attaining ma- 
jority 54 App. Div. 582 

2606 Matter of Hicks. Executor of a deceased guar- 

dian—Form of the order directing him to pay 
order the fund on the ward's attaining ma- 
jority 54 App. Div. 582 

2607 Allen v. Kelly. Guardian and Ward— Action 

by the ward against the sureties on the guar- 
dian's bonds — When the return unsatisfied of an . 
execution under the surrogate's decree against 
the guardian is not a condition precedent there- 
to—Liability of the sureties for the proceeds of 
sale of the ward's real property 5.5 App. Div. 454 

2606 FLANAGAN V, FiDELITT & DEPOSIT Co. Right of 

successor to sue surety of defaulting adminis- 
trator 82 Misc. 424 

2614 Matter of Tilden. A decree refusing to admit a 
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will to probate is not binding upon a person not a 
party to the proceeding— Suoh person may again 
present the will for probate 06 App. Diy. 277 

2617 Matter of Tildek. Decree denying probate to a 
codicil, conclusive, as to personality, upon one 
not required to be cited and who did not ap- 
pear 83 Misc. 118 

Matter of Tilden. A decree refusing to admit 
a will to probate is not binding upon a person 
not a party to the proceeding— >Suoh person may 
again present the will for probate, 

56 App. Div. 277 
Matter of Tildbn. Decree, denying probate to 
a codicil, conclusive, as to penonality, upon 
one not required to be ofted and who did not 
appear 83 Misc. 118 

3647 Matter of Miluken. Reyooation of will— Per* 

son interested 83 Misc. 817 

3658a. Bbid v. Curtin. Action by an heir at law to have 

will adjudged to be invalid 51 App. Div. 545 

3660 Matter of Seymour. Administration— Father 

not entitled to 88 Misc. 371 

3707 Matter OF RiCHARMON. Surrogate's Court— Pro- 

ceedings to recover property withheld from 
executor— Decree cannot determine title, 

81 Misc. 666 

3718 Crawford v. Nassoy. Conversion — Action 

against an administrator for the articles specified 
by statute to * 'remain in possession of the widow" 
— InsuiBciency of the complaint . .55 App. Div. 488 

3714 • Keeoan V, Smith. Administrator— His sureties 
not liable for judgments he owed his intestate 
unless he is found able to pay them— His sure- 
ties not bound by recitals in a decree against 
him 83 Misc. 74 

3717 Lampherev.Lampherb. Costs— Reference where 

the claimant against a decedent's estate re- ' 
covers less than fifty dollars 81 Misc. 397 

3718 LouNSBURY V. Sherwood. A referee appointed 

to hear a disputed claim may allow an amend- 
ment thereto 58 App. Div« 818 

3719 Matter of Marcellcb. Surrogate's Court- 

Jurisdiction to entertain application by admin- 
istrator for allowance of his own claim, 

165 N.Y. 70 
3734 Crawford v, Nassoy. Conversion — Action 
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/ against an administrator for the articles speci- 
fied by statute to '* remain in possession of the 
widow "^Insufficiency of the complaint, 

55 App. DiT. 483 

97d6 Matter of Cbowlet. Executor— Not compelled 
to account until one year after issue of letters, 
although another executor had then served 
seven years and until death 88 Misc. 624 

d727 Mattbb of Mulyt. Surrogate's Court— Consol- 
idation of compulsory and voluntary account^ 
ing SlMiso. 78 

2780 Matter of Johnson. Commissions of executors 

and of trustees — On moneys received — On the 
value of real property— Waiver of right to com- 
missions — Reinstatement of such right, 

57 App. Div. 494 

2783 Matter of Snsdekbr v. Snedeker. Distribution 
of damages recovered in an action for causing 
death by negligence 164N. Y. 58 

2748 Matter of Hobs. Surrogate, power of, to order 
a reference to determine as to the rejection of 
a disputed claim and its being barred by the 
Statute of Limitations 54 App. Div. 281 

2868 Underbill v. Rushmorb. Meaning of word ac- 
counts in Code of Civil Procedure, section 
2868 51 App. Div. 204 

2868 sub. 5 Lampherev.Lamphere. Costs— Reference where 
the claimant against a decedent's estate recovers 
less than fifty dollars— Effect of a referee's fail- 
ure to make a certificate as to costs — ^Review of 
his determination 31 Misc. 297 

2870 People ex rel. Deal v. Wiluams. Contempt- 
Punished by justice of the peace— That the jus- 
tice is a material witness or prejudiced is not a 
bar — Appeal by the justice from an order grant- 
ing a writ of prohibition 51 App. Div. 102 

8050 Crandell v. Bickerd. Action— In undertaking 
for new trial in County Court to recover judg- 
ment for costs on order of Appellate Division 
sustaining demurrer to answer 82 Misc 256 

8050 Lewin v. Tobin. Justification of sureties on an 

undertaking on appeal from a judgment of the 
Municipal Court of the City of New York— It 
must take place within ten days after written 
notice that they are expected to.. .51 App. Div. 477 

8068 Cox V. Sammis. Summary proceedings— The Ap- 
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pellate Diviflion, where the tenant's term has 
ended, will disregard technieal errors urged to 
enable him to retain possession. . . .57 App. Div. 178 

8068 Elsteb 17. Gkx>DYEAB. Appeal— The Coun^ Court 

oannot add another party to those against a 
a judgment as rendered in the Justice's Court, 

6S App. Div. 190 

8088 Jacob v, Haeflein. A judgment will be re- 
versed on the ground that the Terdict is against 
the evidence only on condition of the pajrment 
of costs 54 App. Div. 570 

3iai People ex rel. Deal v. Wiluams. Contempt- 
Punished by a justice of the peace— That the 
justice is a material witness or prejudiced is not 
abar 61 App. Div. 103 

8816 Leverson v. Zoocerican. Municipal Court of the 
City of New York— Removal to City Court— Ap- 
peal— Waiver. 81 Misc. 648 

8838 McLain t;. Mathushek Piano Mfo. Co. Com- 

plaint to recover a chattel, setting forth facts 
establishing its conversion — Costs, where a ver- 
dict of less than fifty dollars is recovered, 

54 App. Div. 136 

8338 sub. 8 Haksawer v. Machowigz. Costs in an action 

of replevin — Acceptance of an offer of judg- 

I ment— The costs cannot exceed the aiiount for 

which a money judgment could be entered 

thereon 54 App. Div. 38 

Lampherbi;. Lamphere. Costs— Reference where 
the claimant against decedent's estate recovers 
less than fifty dolhirs— Effect of a referee's fail- 
ure to make a certificate as to costs— Review of 

his determination 31 Misc. 397 

Lamphere v, Lamphere. Costs— An executor is 
entitled thereto, on a reference of a disputed 
claim where the recovery is less than fifty dol- 
lars—Such claim, how enforced. 54 App. Div. 17 

3384 Teator v. N. Y. Mutual Savings and Loan 
Ass'n. Costs— Construction of Code of Civil 
Procedure, § 8384 83 Misc. 543 

8348 FkKEEMAN V, Brooks. Taxpayers' action— Extra 
allowance to officials successful in their defense 
— *' Subject-matter involved " 88 Misc. 450 

8351 People EX REL. Rolf v.Coler. Mandamus— Costs 
and extra allowances where money is directed 
to be paid 88 Misc. 851 
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8261 sab. 8 Sbiftsb v. Bbookltn Heiohtb B. B. Co. Costs 
after notioe and before trial allowed but once 
where the jury disagreed on the first trial, 

58 App. Div. 448 

8253 Abbey t;. Whbelbr. Extra allowanoe— What is 
the *^ amount olaimed '* 7— It may be applied for 
after the taxation and payment of costs under 
an interlocutory judgment 67 App. Div. 417 

8258 Anoibr v. Haokr. Order of discontinuance*— 

Duty of defendant to tax costs under — Addi- 
tional allowance determined as of its date, 

51 App. Div. 171 
8258 Strauss v. Union Central Lofb Ins. Co. Costs— 

Extra •allowance refused where there was no 
basis 38Misc. 571 

8258 United Press v. N. Y. Prbsb Ca Costs—Extra 

allowance 164 N.Y. 406 

8258 sub. 8 Deuterman v. Gainbboro. Mere formal damages 
asked in an equity suit are not the basis for an 
extra allowance 54 App. Div. 575 

8258 sub. 2 Parish v. Produce Ezchanqb. Extra allowance 
' —The plaintiff 's interest in a trust fund as a 
basistherefor 54 App. Div. 828 

8268 sub. 2 Sbifter v. Brooklyn Heiohtb R. R. Co. Cost»— 
When an extra allowance in a negligenee case 
is to be based on the verdict exclusive of inter- 
est , 68 App. Div. 448 

3254 Bush v. O'Brien. Extra allowance— Granted 

only after all issues have been decided — Notice 
must be given to all parties on both sides— A 
subsequent waiver of notice is insufficient, 

52 App. Div. 452 
3256 Park v. N. Y. Central & H. R. R. R. Co. The 

cost of stenographer's minutes, used by a re^ 
spondent in preparing amendments to a case on 
appeal is taxable 57 App. Div. 669 

8268 RiELLT V. Rosenberg. Security for costs. Code 

of Civil Prooedure, section 8268, does Hot apply 
to an action by a trustee in bankruptcy to set 
aside transfers by the bankrupt. . .57 App. Div. 408 

8271 Davidson v. Boss. An administratrix should 

not be required to file security for costs under 
this section, in the absence of evidence of bad 
faith or of some other serious objection, 

57 App. Div. 212 

8271 McNeil v. Merriam. Security for costs not re- 
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quired of a poor person, sniog as administra- 
trix for the death of her husband, of whose 
estate the cause of action is the principal 
asset. Notice of the motion 67App.DiT. 184 

8880 Cabfentbb v. Tayix>b. Assignee for creditors is 

within prohibition against receiving greater 
compensation than allowed by law. . .104 N. Y. 171 

8801 Grbooby V, Glabx. A case on appeal must ie 

*' settled and signed " by the trial judge— A stip- 
ulation that it is a copy of the record filed does 
not cure the defect— The certificate must state 
that the case contains all the evidence, 

58App. Div. 74 

8817 Mack t;. Crrr of Buffalo. Election law— Com- 

pensation for publishing election notices not 
limited by § 8817, Code of Civil Procedure, 

82Misc880 

8867-8884 Village of Champlain v. HoCrea. Eminent 
domain — Condemnation of water rights— Peti- 
tion 165 N.Y. 264 

8858-8860 Mabcellus Elbctrio R. R. Co. v. Crislbr. Con- 
demnation laW'Petition— Residence of one, 
having an inchoate right of dower, must be 
stated — ^Failure to agree with owners as to pur- 
chase — Insufficient description of property, 

88 Misc. 1 

8403, sub. 8 McCoNOLOOUE t;. Larkinb. Mechanic's lien. A 
lienor made a party must answer and set forth 
his lien — Preference of sub-contractors over 
contractor 82 Misc. 166 

8413 Smith v. City of New York. Mechanic's lien- 

Filing — Liability to sub-contractors of bonding 
company which discharged the liens. . .83 Misc. 880 

8417 KOTZEN V. Nathanson. Municipal Court of the 
City of New York — ^Has jurisdiction under sec- 
tion 8404 et seq. of the Code of Civil Procedure 
to foreclose a mechanic's lien, as the action is 
not equitable 88 Misc. 390 
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CIVIL PROCEDURE REPORTS. 



M. TEMPLE TAYLOR, as executor of the last will 

AND TESTAMENT OF ELIZA KENNER, DECEASED, BE- 

spoNDENT, V. FREDERICK J. SYME, appellant, 
impleaded, et al. 

Xew York Court of Appeals, April Term, 1900. 

§§ 2695, 2698, 2700, 2704. 

Ancillary letters testamentary — Construction section 2695, ^ode civil 
procedure — Disability of foreign executor to sue. 

Ancillary letters testamentary issued in 'New York, ostensibly under 
section 2695 of the Code of Civil Procedure, upon the record of 
the probate of a will of personal property in Louisiana, the testa- 
trix having resided at the time of the execution of the iwill and 
having had her domicile at the time of her death in Alabama, in 
which latter State the will was executed. Held void. The fact 
that the petition upon which the application for the ancillary letters 
incorrectly stated that the will was executed in the State of Louisi- 
ana, where it was probated, -was ineffectual to confer jurisdiction 
upon the New York Surrogate, the transcript of the record upon 
the application for the ancillary letters in New York, showing that 
the will was executed in Alabama. 

The person to whom the original letters testamentary were issued in 
Louisiana and to whom ancillary letters were attempted to be is- 
sued in New York, has not capacity to sue in the courts of New 
York, the rule being that a foreign executor or administrator can- 
not sue as such in this State, and, moreover, the form of the ad- 
ministration in Louisiana, of the estates of non-residents not pur- 



Digiti 



zed by Google 



CIVIL PROCEDUKE REPORTS. 



M. Temple Taylor v, Frederick J. Syme. 



porting to be universal but to cover only the administration in that 
State, in like manner as the ancillary administration sought in 
iNew York. 
{Decided April 17, 1900.) 

Appeal from a judgment of tlie Appellate Division, 
First Department, affirming a judgment for the plaintiff 
entered upon a verdict directed by the Supreme Court 
I'rial 'J'erm, and denying the defendant's motion for a new 
trial. 

Edward F. Brown, for appellant. 
Erastus D, Benedict, for respondent. 

LaInPON, J. — This action was commenced by Eliza 
Kcnner, September 3, 1900, against the defendant Syme, 
upon two promissory notes made December 21, 1892, in 
New Orleans, Louisiana, each for $1,500, by Allen and 
Sy:jje, copartners, then residents in !New Orleans, to their 
own order, one payable August 1, 1885, and the other 
September 1, 1885, and indorsed by the makers to Eliza 
Keniier, who then resided and continued to reside until 
her Jeath in Mobile, Alabama. The notes were the last 
of a iSeries given in payment of the rent of a rice plantation 
in Louisiana, which Mrs. Kenner, at the time of their 
date, leased to Allen and Syme for three years ending De- 
cember 31, 1885. The lease contained a provision that if 
the lessees should be deprived of the use of the premises by 
and through any causes beyond their control, or any fortui- 
tous event, they should be allowed a reduction of the 
■imount protanto. 

Allen and Syme entered into possession of the premises, 
and at the end of two years failed, and their creditors took 
possession of their movable property on the plantation, 
with the result that they did not operate the plantation the 
"bird year. We agree with the courts below that Allen and 
Syme must be held to have brought this misfortune upon 
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themselves by their own improvidence, and that it could 
not be properly called a "fortuitous event," which the Civil 
Code of Louisiana defines as "that which happens by a 
cause which we cannot resist." 

Eliza Kenner died in the State of Virginia in July, 
1891, but her domicile was in Mobile, in the State of Ala- 
bama. This action was revived in the name of the present 
plaintiff in October, 1896, ancillary letters testamentary 
l»aving in September, 1896, been issued by him by the 
Surrogate of the County of New York. The defendant, 
by his answer and upon the trial, challenged the jurisdic- 
tion of the Surrogate of the County of New Yprk to issue 
the ancillary letters, the ground of the challenge being 
rhat such letters were issued upon the record of the pro- 
bate of Mrs. Kenner's will, and of the issue of letters testa- 
mentary thereon by a court in the State of Louisiana, 
whore she did not live, where she did not die, and where 
lier will was not executed, instead of by a court in the 
State of Alabama, in which she was domiciled at the time 
of her death, and in which she executed her will. 

Section 2695 of the Code of Civil Procedure limits the 
]»owpr of tho Surrogate to grant ancillary letters' upon a 
foreign probate in the case of a will of personal property 
made by a person who resided in some other State or Terri- 
lory of the Union at the time of the execution thereof, or 
at the time of hi« death, to the case of probate in the State 
or Territory where the will was executed, or the testator 
resided at the time of his death. 

In August, 1896, the present plaintiff, M. Temple 
Taylor, by his attorney, presented a petition to the Sur- 
rogate of the County of New York for ancillary letters, 
testamentary, ostensibly under Section 2695 of the Code 
of Civil Procedure. The petition stated correctly the 
facts, except that it stated that the will was executed in 
liouisiana, which was not true. Accompanying the peti- 
tion was a duly certified transcript of the record of the 
probate of the will in the court of Louisiana, and of letters 
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testamentary issued to the plaintiff, with a copy of the 
will, and proofs including a statement of the testimony of 
the subscribing witnesses, substantially as required by 
Sections 2695, 2698, 2704. From this transcript it dis- 
tinctly appeared that the will of Mrs. Kenner was ex- 
ecuted in the State of Alabama, and that she resided in 
that State at the time of her death, that is, had her domicile 
there. It thereby appeared that the case was not one in 
which the Surrogate had jurisdiction to issue ancillary 
letters upon the transcript of the record of the probate 
.and proceedings produced before him from the court in 
Louisiana. The Surrogate was probably diverted from ex- 
amining the record before him by the statement in the 
petition that the will was executed in Louisiana. But the 
office of the petition was to institute the proceeding and 
bring the Louisiana record into Court for examination by 
the Surrogate. Manifestly, if the petition contradicted 
the record upon a jurisdictional fact, the record would 
prevail, since one of the purposes of the provisions of the 
(^ode of Civil Procedure in this behalf is to give full faith 
and credit in proper cases to judicial proceedings of a 
sister State. Xo mistake in the petition would create the 
record of a probate in Alabama or change the facts pre- 
sented by the Louisiana record that the testatrix executed 
her will in xllabama and was domiciled there at her death. 
The record showed that the Surrogate had no jurisdiction 
(Riggs V, Craff, 89 N. Y., 479; Matter of Ilawley, 104 
K Y., 250; Morrow v. Freeman, 61 K. Y., 515. Matter 
of Catholic Protectory, 77 N. Y., 342). 

It is suggested that, however, this may be. the plaintiff 
was duly appointed executor in Louisiana, and thus be- 
came the owner of the assets of the deceased. This posi- 
tion would have more force if Louisiana had been the 
domicile of the testatrix, since the law of the domicile 
governs the succession of personal property. The rule 
still remains that a foreign executor or administrator can- 
not sue as such in this State, although in cases where there 



Digiti 



zed by Google 



VOL. XXXI. 



M. Temple Taylor v, Frederick J. Syme. 



are no creditors of the decedent within the State the reason 
of the rule has little force (Parsons v. Lyman, 20 N. Y., 
103; Petersen v. Chemical Bank, 32 N. Y., 21; Toronto 
Gen. Trust Co. v, Chicago B. & Q. K. K., 123 N. Y., 37). 
The administration in the State of Louisiana, however, 
w£te, imder the Revised Code of that State, as follows : 

"Article 1220. The succession of persons domiciled 
out of the State of Louisiana and leaving property in this 
State at their demise shall be opened and administered 
upon as are those of citizens, of the State, and the judge 
before whom such succession shall be opened shall proceed 
to the appointment or confirmation of the officer to ad- 
minister it under the name and in the manner pointed out 
by existing laws." 

"Art. 1668 (1681). Testaments made in foreign 
countries and other States of the Union cannot be carried 
into effect on property in this State without being regis- 
tered in the court within the jurisdiction of which the 
property is situated and the execution thereof ordered by 
the judge." 

Thus, the professed purpose of the administration in 
Louisiana was that the will of the testatrix might 'T^e 
carried into effect on property in this (that) State." It 
did not purport to extend to the propery of the testatrix 
in the State of her domicile or in any other State, or to 
be a universal administration, but to cover the administra- 
tion in that State, like the ancillary administraton sought 
in this State, the ancillary being supplemented to the prin- 
cipal administration, and, except as to domestic creditors, 
subordinate to it (§2700, Code Civil Pro.). 

It is said that this is a collateral attack, but, as it is a 
question of the jurisdiction, the attack can be made col- 
laterally. . The defendant had no interest in the proceed- 
ing or standing to challenge it until the plaintiff asserted 
against him his right to represent Mrs. Kenner. He could 
do no more than raise the issue at his first opportunity. 

The defendant also urges the Statute of Limitations of 
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Louisiana as a defense. The Appellate Division held that 
it was not well taken, because the defendant took up his 
residence in this State before the expiration of five years 
after the maturity of the note. The question is an inter- 
esting one, but it is not necessary for us to decide it. 

It follows that the plaintiff did not show his right to 
maintain this action. 

The judgment must be reversed, with costs; new trial 
granted ; costs to abide the event. 

Parkeb, Ch. J. ; 0'Brien3abti.ett, Haight, Martin 
and Vann, J. J., concur. 

Judgment reversed, &c. 



In the matter of the application of LAURA LEG- 
GAT TO PUNISH WILLIAM V. MOLLOY, sheriff of 
westchester county, for contempt of court. 

New York Court of Appeals, April Term, 1900. 

§§ 2032, 2037, 2038 subd. 1. 

Habeas corpus — Liability of sheriff for illegal discharge of prisoner 
committed in civil cause. 

A county judge has no power, in habeas corpus proceedings, to order 
the discharge of a prisoner committed in a civil cause, without no- 
tice to the person who has an interest in continuing the imprison- 
ment, or to his attorney, of the application to discharge. 

An order made by a county judge discharging a prisoner who had 
been committed under an order of the Surrogate's Court, without 
any notice of an application for the order to the party interested 
in continuing the imprisonment, is void and affords no protection 
to the sheriff. 

The sheriff who discharges a prisoner under such circumstances is 
liable to a fine, as for a civil contempt, imposed by the surrogate 
ordering the imprisonment (Code Civ. Pro., section 2038, sub. 
div. i). 

(Decided April, 1900.) 
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Appeal from an order of the Appellate Division, Second 
Department, reversing an order of the Surrogate's Court 
of the County of Westchester, adjudging William V. 
Molloy, Sheriff of said County, guilty of a civil contempt 
of Court and imposing a fine upon him of $260, for that 
he discharged from the County Jail of said County Susie 
Slater Weeks, committed thereto by the mandate and com- 
mitment of said Surrogate's Court until she should make 
payment according to said mandate, without receiving 
such payment. 

Jacob Marks, for appellant. 

Justus A. B,, E. B. & C. P. Cowles for respondent. 

Landon, J. — We assume that the sheriff, notwithstand- 
ing the informality of his proceedings in obedience to the 
command of the writ of habeas corptis issued to him by 
the County Judge of Westchester County, produced the 
body of Susie Slater Weeks before the Judge, and made 
return thereto that he held her in custody by virtue of the 
order of the Surrogate's Court of that County, and a 
commitment entered by the said Surrogate's Court upon 
that order and issued to the Sheriff, whereby he was com- 
manded to take the body of Mrs. Weeks and commit her 
to the common jail of his County, and keep and detain 
her therein under his custody until she should have fully 
paid the sum of $935.53 and his fees thereon, or until she 
be discharged according to law. 

The order and the commitment recited that in certain 
proceedings in the said Surrogate's Court of Westchester 
County, entitled "In the matter of the judicial settlement 
of the account of Susie Slater Weeks, executrix of the last 
will and testament of Loretta Slater, deceased," Susie 
Slater Weeks had been directed to pay to the 
persons therein named certain sums of money ag- 
gregating $985.53, and that such proceedings had been 
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duly had in said Surrogate's Court as resulted in that 
Court adjudging her guilty of a civil contempt of court 
for disobedience of the order. 

In the body of the commitment, and also indorsed there- 
on, were the names, among others, of Laura Leggat, this 
petitioner, and of her attorney, Jacob Marks, with his 
office address, also the names of other parties to whom pay- 
ment was directed to be made, and of their attorneys. 

The County Judge, upon the production of Mrs. Weeks 
before him with the order and commitment, and on motion 
of her attorney and without notice to any of the persons 
or their attorneys for whose benefit the Surrogate bad com- 
mitted Mrs. Weeks, indorsed upon the certified copy of 
commitment: "Discharged May 31, 1899, Smith Lent, 
County Judge," and thereupon the Sheriff discharged her. 

The next day the County Judge signed a formal order 
which recited the production before him, by the Sheriff, 
of the body of Susie Slater Weeks, and the presentation to 
him by the Sheriff of the order and commitnent of the 
Surrogate's Court, and then proceeded: "The County 
tludge having examined the said commitment and order so 
presented by the Sheriff in response to said writ, and find- 
ing the same void upon the face, now, on motion of David 
H. Hunt, of counsel for relator, it is ordered that said rela- 
tor, Susie Slater Weeks, be forthwith discharged." 

In subsequent proceedings in the Surrogate's Court, in- 
stituted by the petitioner herein, that Court adjudged the 
Sheriff guilty of a civil contempt in releasing Mrs. Weeks, 
and imposed a fine of $250 upon him. The Appellate Di- 
vision unanimously reversed the order of the Surrogate's 
Court. 

The order of the County Judge was in direct conflict 
with Section 2038 of the Code of Civil Procedure, 
which provides: "Where it appears from the return to 
either writ, that the prisoner is in custody by virtue of 
a mandate an order for his discharge shall not be made, 
until notice of the time when, and the place where, the 
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writ is returnable, or to which the hearing has been ad- 
journed, as the case may be, has been either personally 
served, eight days previously, or given in such other man- 
ner, and for such previous length of time, as the court or 
judge prescribes, as follows: 

"1. Where the mandate was issued or made in a civil 
action or special proceeding to the person who has an in- 
terest in continuing the imprisonment or restraint, or his 
attorney." 

It is said that the County Judge had jurisdiction of 
the person and of the subject-matter, and that, if he there- 
after disobe>'ed the statute, it was but an irregularity or 
error to be corrected by appeal. 

The proposition will not stand the test of examination. 
While the writ of habeas corpus to inquire into the cause 
of detention is of great antiquity, and the privilege of the 
writ is protected from suspension by the National and 
State constitutions, nevertheless, since the Revised Sta- 
tutes, the law respecting it has been statutory in form. 
The revisers remark in their notes "that the law in relation 
to it should be brought into one general institution." The 
idea was that the law should be precisely stated, and not 
exposed to the differing views and modes of expression of 
different judges. This court said in People ex. rel. Tweed 
V. Liscomb (60 N. Y., 559) that the provisions of the Re* 
vised Statutes were in full accord with the common law. 
The sections of the Code of Civil Procedure relating to 
the writ are a re-division of the provisions of the Revised 
Statutes in harmony with a supposed more scientific 
method of expression and with some adjudications. 

,The judge before whom the prisoner is brought is not 
a law to himself ; he finds the law already written. While 
Section 2031 provides that the Judge or Court "must, im- 
mediately after the return of the writ, examine into the 
facts alleged in the return, and into the cause of the im- 
prisonment or restraint of the prisoner ; and must make a 
final order to discharge him therefrom, if no lawful cause 
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II ' — 

for the imprisonment or restraint or for the continuance 
thereof is shown," still the section (2032) immediately 
following points ont the cases in which the Court or Judge 
shall forthwith make a final order to remand the prisoner, 
and Section 2033 provides : "If it appears upon the return 
that the prisoner is in custody, by virtue of a mandate in 
a civil cause, he can be discharged only in one of the fol- 
lowing cases," and then mentions six cases, but the section 
does not declare or imply that the Judge or Court can 
make an ex parte order directing the discharge of the 
prisoner. Section 2038 plainly forbids it. 

It is obvious if the Judge or Court, upon examining 
into the facts and cause of imprisonment alleged in the 
return, under Section 2031, discovers that the imprison- 
ment is "by virtue of a mandate in a civil cause," as 
specified in Section 2033, that he can make no oider for 
the discharge of the prisoner upon any one of the six 
grounds specified in such section until the proper notice, 
under Section 2038, has been given to the parties in whose 
favor the mandate was made. 

By what ever name called, the subject-matter embraced 
the right of the parties who had procured Mrs. Weeks' 
imprisonment to have it continued until she should make 
the payments directed by the Surrogate's Court. That 
right was a private right (People ex rel. v. Court of Oyer 
and Terminer, 101 N. Y., 245). By Section 2038, which 
follows the spirit of the constitution, Mrs. Leggat and the 
other persons benefited by it c()uld not be deprived of it 
without due process of law, the essential element of which 
is notice, and, until notice was given to them, the County 
Judge had no complete jurisdiction of them or of the sub- 
ject-matter. 

It is obvious that Mrs. Weeks, in procuring the writ of 
habeas corpus, sued to have her liberty adjudged as 
against the only persons who had an interest to deprive 
her of it. If she had been in confinement for an alleged 
crime, the issue, if any, would have been between her and 
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the State. Although in such case Section 2038 requires 
that notice be given to the District Attorney, it may be 
that the only object of that notice is to provide that the 
Judge or Court shall have the benefit of whatever informa- 
tion that officer can furnish, not as a condition precedent 
to full jurisdiction, but as an aid to the proper exercise of 
it, and, therefore, if the Judge or Court chooses to proceed 
without it, it is at best a mere irregularity, the Judge or 
Court being at once the full arbiter of both the right of 
the prisoner and of the State. \ye do not decide that this 
is so— there are cases to the effect that it is not so (People 
V. Cassels, 5 Hill, 167; People v. Carter, 48 Hun, 165)— 
but we refer to such a case to point out more clearly the 
situation in a civil case between private parties, when, by 
a writ of habeas corpus, the prisoner seeks to have it ad- 
judged against the persons who have procured his impris- 
onment that they have no right to the remedy or no right 
to continue it longer. 

The judge cannot decide the question as to the prisoner 
without also deciding it as to the adverse parties in inter- 
est ; and, until they have had notice, neither they nor their 
part of the subject-matter has been brought within his ju- 
risdiction (People V. Brennan, 61 Barb, 640. People v. 
Pelham, 14 Wend., 48; Ex parte Beatty, 12 Wend., 229). 
Jurisdiction is the power to hear and determine the sub- 
ject-matter in controversy between parties to a suit (Peo- 
ple V. Sturtevant, 9 N. Y., 263). Where there is a con- 
troversy between adverse parties, both have an equal right 
to be heard, and to secure to them this right notice of the 
time and place of hearing is necessary, and, hence, Section 
2038. Jurisdiction, it was said in Devlin v. Cooper (84 
X. Y., 410), a case of an insolvent's discharge, consists of 
three things : First, power by law to act upon the general 
subject-matter; second, jurisdiction of the person of the 
particular insolvent ; third, jurisdiction of the particular 
ease. It is obvious that unless notice should be given to 
the adverse parties the third requirement would be lacking. 
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It is said that the parties aggrieved may proceed to have 
the order of the County Judge vacated. If they should 
succeed in such an effort it does not appear that they could 
then find Mrs. Weeks within the State. Whatever they may 
do to retrieve their lost advantage oonoedes the loss. 

As the order of the County Judge was void because made 
without taking jurisdictional steps enough to complete his 
jurisdiction to make it, it afforded no protection to the 
Sheriff, because it was made by an officer of limited statu- 
tory jurisdiction ; it contained no recital of jurisdictional 
facts, and it was in the nature of the case impossible for 
the Sheriff to prove such facts by extrinsic evidence. He 
could neither show nor prove regular process, and it was 
necessary for him to do one or the other (BuUymore v. 
Cooper, 46 K Y., 241 ; Shaffer v. Risley, 114 N. Y., 23). 

The order of the Appellate Division should be reversed 
and that of the Surrogate affirmed, with costs. 

Pabker^ Ch.J., O'Brien and Bartlett, J. J., concur; 
Haigiit, Martin and Vann, J. J., dissent. 

Order reversed, &c. 



THE ATLAS REFIXING COMPANY v. LESTER 

B. SMITH. 

THE AMERICAN TUBE & IRON COMPANY v. 

LESTER B. SMITH. 

GEORGE URBAN, Jr., v. LESTER B. SMITH. 

Supreme Court — Appellate Division — Fourth De- 
partment, May Term, 1900. 

§§ 1252, 1379. 

Leave to issue execution against decedents real property. 

An execution against real property of a decedeot in the hands of his 
heirs or devisees may be issued upon a judgment recovered during 
his lifetime, notwithstanding that such judgment has ceased to 
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be or never has been a lien upon such real property, (Lefevre v. 
Phillips, 8i Hun, 232; Matter of Harmon, 79 Hun, 226; Baumler 
V. Ackerman, 63 Hun, 40, and Matter of Hallock, 61 St. Rep., 230, 
distinguished.) 
{Decided May, 1900.) 

Appeal by Standard Oil Company of New York, pe- 
titioner in action first above entitled, and by Sadie Craik, 
petitioner in action third above entitled, from an order of 
the Erie Special Term, made on the 5th day of September, 
1899, and entered in the clerk's office of Erie County on 
the 24th day of October, 1899, denying motions for leave 
tf » issue executions. 

The Atlas Refining Company recovered a judgment 
against Lester B. Smith in the Supreme Court, Erie 
Coimty, on the 29th day of April, 1884, for $1,578.70. 
The judgment roll was filed and the judgment duly dock- 
eted on that day. No execution has been issued on this 
judgment, but it was assigned to the petitioner, the Stan- 
dard Oil Company, in June, 1892. 

George B. Urban, Jr., recovered a judgment against 
said Smith in the Supreme Court, Erie County, on the 
19th day of September, 1882, for $373.77, the judgment 
roll was filed and judgment duly docketed in said clerk's 
office on that day. An execution was duly issued on this 
judgment to the Sheriff of Erie County on the 22d day of 
April, 1882, which execution was returned wholly unsatis- 
fied, and the judgment was duly assigned to Sadie Craik, 
the petitioner, on the 6th day of May, 1898. A tran- 
script of each of said judgments was duly filed and dock- 
eted in the clerk's office of Suffolk County on the 1st day 
of July, 1899. The judgment debtor died intestate in the 
City of New York on the 23d day of November, 1893, be- 
ing then the owner of certain real property, described in the 
petition, situate in Suffolk County, and leaving him sur- 
viving as his only heirs at law a son and daughter. Earl 
B. and Maude I. Smith. On the 2d day of December, 
1893, Elmer S. Smith, the decendent's brother, was duly 
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appointed his administrator by the Surrogate of New 
York County, and he is still acting as such. The admin- 
istrator filed an account on September 13, 1898, showing 
that no assets remained in his hands applicable to the pay- 
ment of these judgments. The real property described in 
the petition is in possession of said heirs, who are still the 
o\ATiers thereof subject to whatever claims the petitioners 
may have, and the petitions show that the heirs are per- 
mitting the property to go to waste. The petitions show 
that petitioners were also about to apply to the Surrogate 
of the County of New York for leave to issue executions 
on said judgments. The application to the Special Term 
was made on an order to show cause, which was duly served 
on said heirs at law. Earl B. Smith made default, but 
Maude I. Smith appeared and opposed the application on 
the sole ground thaf more than ten years having elapsed 
since the recovery of the judgment, it has ceased to be a 
lien, and that no transcript having been filed in Suffolk 
County within ten years, it never became a lien on the 
premises and that there is no authority for enforcing it 
against the same. The motion was denied upon this 
ground. 

Lyman A, Spalding, for appellants. 

Ingram^ Mitchell & Williams for respondent. 

Laughlin^ J. — It appearing that the judgments have 
not been paid, and no cause being shown why the execu- 
tions should not issue, other than a denial of power on the 
part of the Court to grant the motion, this appeal presents 
a question of law only. By the Revised Statutes (2 R. S., 
359, Sections 3 and 4), a judgment remained a lien upon 
real property as against the defendant, his heirs and de- 
visees for the period of twenty years, after which time pay- 
ment was presumed, but a judgment ceased to be a lien 
after ten years from the docketing thereof as against sub- 
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sequent incumbrances by mortgage, judgment, decree or 
otherwise and bona fide purchasers, even though the in- 
cumbrance was taken or acquired or purchase made 
with full knowledge of the existence of the prior judgment, 
but without fraudulent intent to prevent the payment 
thereof (Scott v. Howard, 3 Barb., 319; Roe v. Swart, 5 
Cowen, 294; Ex parte Peru Iron Co., 7 Cowen, 540-554; 
Tufts' Adm'r v. Tufts, 18 Wend., 621 ; Little v. Harvey, 
9 Wend., 157; Pettit v. Shepard, 5 Paige, 493). 

Prior to the enactment of the Code, if the judgment 
debtor died after judgment and before execution issued, an 
execution could not be issued until the expiration of one 
year after his death (2 R. S., 368, Section 27). In such 
cases an execution could then only be had against the per- 
sonal representatives, heirs or terra-tenante after the return 
of a writ of scire facias (Wood v. Morehouse, 45 N. Y., 
368-374-5; Marine Bank v. Van Brunt, 61 Barb., 361, 
49 K Y., 160-163). . 

Section 378 of the Code of Procedure provided that 
where the judgment debtor died after the recovery of the 
judgment, his heirs, devisees or legatees or the tenants of 
real property owned by him "and affected by the judg- 
ment" might, after the expiration of three years from the 
time of granting letters testamentary or of administration, 
be summoned to show cause why the judgment should not 
be enforced against the estate of the judgment debtor in 
their hands respectively, and that the personal representa- 
tives of deceased judgment debtor might be so summoned 
at any time within one year after their appointment. 
Chapter 295 of the Laws of 1850 provided as follows : 

"Notwithstanding the death of a party after judgment, 
execution thereon against any property, lands, tenements, 
real estate or chattels real upon which such judgment shall 
be a lien, either at law or in equity, may be issued and ex- 
ecuted in the same manner and with the same effect as if 
he were still living, except that such execution cannot be 
issued within a year after the death of the defendant, nor 
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in any caee, unless upon permission granted by the Sur- 
rogate of the County who has jurisdiction to grant adminis- 
tration of letters testamentary on the estate of the deceased 
judgment debtor, which Surrogate may, on sufficient cause 
shown, make an order granting permission to issue such 
execution as aforesaid." 

Section 376 of the Code of Procedure requiring leave 
of the Court in which the judgment was docketed, on 
notice to the heirs, devise^es or legatees,, or personal repre- 
sentatives, to issue execution where the judgment debtor 
died after the recovery of judgment, and said Act of 1850, 
requiring like consent of the Surrogate's Court, remained 
the law governing the issue of executions in such oases as 
to all judgments rendered prior to the enactment of the 
Code of Civil Procedure, and it was immaterial to which 
court an application was first made (Marine Bank v. Van 
Brunt, supra; Wallace v. Swinton, 64 ]!f. Y., 188). 

Section 282 of the Code of Procedure provided for the 
docketing of judgments to conform to the new practice, 
but left the extent of the lien and the manner of enforcing 
the same to be determined by the Revised Statutes 
(Throop's note to Section 1252, Code of Civil Pro. ; Mat- 
ter of Hallock, 61, St. Rep., 230). But the Legislature 
of 1851 amended this section by providing that a judg- 
ment, upon being duly docketed, "shall be a lien on the 
real property in the country where the same is docketed, 
of every person against whom any such judgment shall be 
rendered, and which he may have at the time of docketing 
thereof in the county in which such real property is sit- 
uated, or which he shall acquire at any time thereafter, for 
ten years from the time of docketing the same in the 
County where it was rendered." 

Such was the state of the statutory law on these ques- 
tions when the first part of the Code of Civil Procedure 
was enacted. Section 1251 of the Code of Civil Proced- 
ure, as originally enacted, provided as followB: 

"Except as otherwise specially prescribed by law, a 
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judgment, hereafter rendered, which is docketed in a 
County Clerk's office, as prescribed in this article, binds, 
and is a charge upon, for ten years after filing the judg- 
ment roll, and no longer, the real property and chattels 
real, in that County, which the judgment debtor has at the 
time of so docketing it, or which he acquires at any time 
afterwards and within the ten years." 

Section 1252, as originally enacted, provided as follows: 

"When ten years after filing the judgment roll have ex- 
pired, real property or a chattel real which the judgment 
debtor, or real property which a person deriving his right 
or title thereto as the heir or devisee of the judgment debt- 
or, then has, in any Coimty, may be levied upon by vir^ 
tue of an execution against property issued to the Sheriff 
of that County, upon a judgment hereafter rendered, by 
filing with the clerk of that County a notice, subscribed 
by the Sheriff, describing the judgment, the execution and 
the property levied upon ; and, if the interest levied upon 
is that of an heir or devisee, specifying that fact and the 
name of the heir or devisee. The notice must be recorded 
and indexed by the clerk as a notice of the pendency of an 
action. For that purpose the judgment debtor, or his heir 
or devisee named in the notice, is regarded as a party to 
an action. The judgment binds, and becomes a charge 
upon, the right and title thus levied upon of the judg- 
ment debtor or of his heir or devisee, as the case may 
be, only from the time of recording and indexing the 
notice, and until the execution is set aside or returned." 

Neither of these sections has been since amended. 

Throop, in his note to Section 1252, says that a doubt 
existed as to whether the provision of the Kevised Statute 
continuing the lien of a judgment for twenty years, as 
against the defendant, his heirs and devisees, was re- 
pealed by implication by said Amendment of 1861 to Sec- 
tion 282 of the Code of Procedure, and if so, as to whether 
the lien of a judgment could be extended by redocketing 
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it. He states that for these reasons it was deemed neces- 
sary to replace the former provisions by these two sections, 
the first limiting the lien in all cases to ten years after 
docketing the judgment, in accordance with the apparent 
meaning of said amendment to the Code, and the second 
supplying the casus omissus by providing a mode which 
enables a judgment creditor to proceed 'against real prop- 
erty after the lapse of the ten years. In his note in the 
appendix to Sections 1251 and 1252 of the Code, he says 
that Section 1252 was designed "to enable a creditor after 
the lapse of ten years to bind and reach the real property 
of the judgment debtor, or of an heir or devisee, by issuing 
an execution and filing a notice similar to a notice of the 
pendency of an action." 

At common law a judgment was not a lien upon real 
property ; consequently a judgment creditor only acquired 
such lien as is given by the statute. The execution author- 
ized by Section 1252 during the life of the judgment and 
after its lien period has expired, is a new special mode of 
levying an execution upon land, manifestly designed to re- 
vive and continue the right conferred by the Revised Sta- 
tutes, but in a different manner. The lien created thereby 
commences from the time the notice therein provided for 
is indexed and recorded, and the execution must require 
a sale of the right and title of the judgment debtor, his 
heirs and devisees, as the case may be, existing at that time 
and not at the time of the original docketing of the judg- 
ment (Carozynski v. Russell, 73 Hun, 497 ; Evans v. Hill, 
18 Hun, 464; I. & T. Nat. Bank r. Quackenbush, 71 St. 
Rep., 280). It will be observed that the Legislature, 
by the language employed in this section, has clearly shown 
its intention to confer upon the judgment creditor the 
right, after the expiration of the ten years, to enforce the 
judgment against the real property and chattels real of a 
judgment debtor, and in ease of his death, against such 
property in the hands of his heirs and devisees in any 
County to the Sheriff of which the execution is issued. 
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and it is not limited to property on which the judgment 
has been a lien. 

Section 1379, as originally enacted, provided as follows: 
"An execution to collect a sum of money cannot be is- 
sued against the property of a judgment debtor who has 
died since the entry of the judgment, except as prescribed 
in the next two sections." 

The language of this section being sufficiently definite 
and comprehensive to embrace executions upon which 
judgments may be enforced, pursuant to Section 1252, it 
follows that it must have been intended to provide in Sec- 
tions 1380 and 1381 for the issue of tho executions re- 
ferred to in Section 1252. 

Section 1380, as originally enacted, provided as follows: 
"After the expiration of one year from the death of a 
party against whom a final judgment for a sum of money, 
or directing the payment of a sum of money, is rendered, 
the judgment may be enforced by execution against any 
property upon which is a lien, with like effect as if the 
judgnieiit debtor was still living. But such an execution 
shall not be issued unless an order granting leave to issue 
it is procured from the court from which the execution is 
to be isued, and a decree to the same effect is procured 
from a Surrogate's Court of the State which has duly 
granted letters testamentary or letters of administration 
upon the estate of the deceased judgment debtor." 

The reviser states that this section was prepared from 
said diapter 295 of the Laws of 1850, but it is evident 
that it is also a re-enactment of part of Section 376 of the 
Code of Procedure. This section has been since amended 
many times by adding provisions thereto, otherwise limit- 
ing the time of granting permission to issue executions 
and continuing liens existing at the time of the death of 
the judgment debtor, and providing for cases where real 
estate has been conveyed to the judgment debtor in fraud 
of his creditors, but such amendments are not material 
to this case for the reason that the greatest limitation upon 
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the time of issuing an execution, prescribed by any of such 
amendments, expired before this application was made. It 
is contended by the respondent that this section only 
authorizes the issue of an execution in cases where the 
judgment is a lien. The effect of such a construction 
would be to nullify all the provisions of Section 1252. 
Section 1380 must be interpreted, not literally, but liber- 
ally, with a view to making it harmonize with Section 
1252. It is manifest that the Legislature intended to 
authorize the issue of an execution on a judgment after 
the lien thereof had expired, notwithstanding the death of 
the judgment debtor; but in order that such an execution 
might be issued prematurely or for an excessive amount, 
or where the judgment had been paid, or any other legal 
objection existed, it was provided that the consent of the 
court of law having charge of the judgment should be ob- 
tained ; and in order that the execution might not be un- 
necessarily issued, where the personal assets of the dece- 
dent might be sufficient to pay the judgment, or where the 
interests of the decedent's estate or of other creditors 
might require the suspension of the right to issue the ex- 
ecution for a period, oi* that the premises be sold other- 
wise, the consent of the Surrogate's Court was also re- 
quired (Marine Bank v. Van Bnmt, supra; Wallace v. 
Swinton, 64 K T., 188). 

To carry into effect the clear intent of the Legislature, 
which the Court has implied authority to do (Beard v. 
Smith, 35 Sup. Ct., 51), Section 1380 must yield to the 
construction that the requirement, as a prerequisite to 
granting the order, that the judgment shall be an existing 
lien, only applies when ten years have not elapsed since it 
was docketed, that being the only case where it could be 
a lien. A careful analysis of these statutory provisions 
shows that this construction will not do violence to the 
language employed in Section 1380 when properly under- 
stood. Section 1379 merely forbids the issue of the ex- 
ecution except as prescribed in Sections 1380 and 1381. 



Digiti 



zed by Google 



VOL. XXXI. 21 



The Atlas Refining Company v. Lester B. Smith. 

Section 1380 prescribes that the consent of the Court out 
of which the execution is to issue, and the consent of the 
Surrogate's Court also, must be obtained; and provides 
that such leave shall not be granted until after the lapse of 
a specified period of time. The method of enforcing a 
judgment by execution after ten years either against the 
real property of the judgment debtor, if living, or such 
property in the hands of his heirs or devisees, if he be 
dead, had been carefully prescribed in Section 1252. All 
that was needed in such case was leave to issue the ex- 
ecution. But it was otherwise with a judgment which was 
still a lien. In that case it was necessary not only to ob- 
tain leave to issue the executions, but also to prescribe how 
the judgment should be then enforced. This was done 
in the first sentence of Section 1380, which provides that: 
"A final judgment for a sum of money, or directing the 
payment of a sum of money" (which embraces all such 
judgments regardless of the lien thereof), "may be enforc- 
ed by execution as^ainst any property upon which it is a 
lieu, with like efTect as if the judgment debtor was still liv- 
ing." It is the second sentence of this section which pro- 
vides for obtaining leave of the two courts to issue the exe- 
cution. Its language — "But such an execution shall not be 
issued unless," &c. — relates to an execution on a "final 
judgment for a sum of money, or directing the payment 
of a sum of money" referred to in the first sentence and in 
Section 1379, and embraces executions issuisd on judg- 
ments which are not, as well as those which are, a lien. 
Inasmuch as Section 1379 expressly relates forward to 
Section 1380 for authority to issue executions in both 
cases, it would be proper to hold, in order to solve any 
doubt as to their meaning, that the words "such an execu- 
tion" contained in the second sentence of the latter section 
relate back to Section 1379 and include both classes of 
executions. 

In I^fevre v. Phillips (81 Hun, 232) it was only nec- 
essary to decide whether a judgment creditor's action could 
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be maintained without the previous issue and return un- 
satisfied of an execution. Ten years had not elapsed since 
the recovery of the judgment in that case, and consequently 
llie observations of the learned justice who prepared the 
opinion, to the effect that an execution cannot be issued 
under Section 1380 of the Code of Civil Procedure where 
the judgment has never been a lien, should be restricted to 
the facts then under consideration and were obiter dicta, 
at least if applied to the construction of that section in con- 
nection with Section 1252. 

The case of Wilgus v. Bloodgood (33 How. Pr., 289), 
holding that an execution might issue after ten years, and 
Matter of Harmon (79 Hun, 226) and Baumler v. Acker- 
man (63 Hun, 40) and Matter of Hallock (61 St. Rep., 
230), holding the contrary, are not in point, as the judg- 
ments there under consideration were docketed prior to the 
enactment of the Code of Civil Procedure. 

We are of opinion that the petitioner has shown a legal 
right to the issue of the execution so far as the court in 
which the judgment is docketed is concerned. It follows 
that the order appealed from should be reversed, with $10 
costs and disbursements to the appellants, and the motions 
for leave to issue executions granted. 

All concur. 



I HE PEOPLE OF THE STATE OF NEW YORK ex 
,REL. THE WASHINGTON BUILDING CO. et al., 
APPELLANTS, V. THOMAS L. FEITNER et. al., re- 
spondents. 

New York Court of Appeals, June Term, 1900. 

§2126. 

Parties uniting to attack assessment — Construction of section 250, 

chapter 908, laws 1896. 
The provision of the Tax Law (section 250, chap. 908, Law« of 1896) 
authorizing two or more persons assessed upon the same roll who 
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are affected in the same manner by an alleged illegality, error or 
inequality in the assessment, to unite in a petition to have the 

assessment declared illegal, was intended to apply to a situation 
wherein the adjudication upon the complaint of one taxpayer 
necessarily determined the complaint of others, so practically but 
a single issue would be presented. The statute was not intended 
to permit any and all parties to unite who might in some man- 
ner, be affected by a local assessment. 

(Decided June, igoo.) 

Truman U, Baldwin for appellants. 

John Whalen, Corporation Counsel (James M. Ward, 
of counsel), for respondents. 

Parker^ Cli. J . — We agree with the courts below that 
the last sentence of Section 250 of Chapter 908 of the Laws 
of 1896, which provides that "two or more persons assess- 
ed upon the same roll who are affected in the same man- 
ner by the alleged illegality, error or inequality, may unite 
in the same petition," was intended to apply to a situa- 
tion wherein the adjudication upon the complaint of one 
taxpayer necessarily determines the complaints of others, 
as, where in reality but a single issue is presented, so that 
the law being settled as to the facts of one case it is alike 
applicable to all other cases, but was not intended to per- 
mit any and all parties to unite who are aggrieved be- 
cause of their local assessments. The statute was not, for 
instance, intended to countenance such an absurdity as 
uniting as relators in proceedings to review assessments 
the Brooklyn Rapid Transit Eailroad, with its several hun- 
dred miles of surface and elevated railroads in the Bor- 
ough of Brooklyn, the Metropolitan Traction. Company, 
with its various owned and leased lines in the Borough 
of Manhattan, and the Union Eailway in the Borough of 
the Bronx, necessitating upon the trial an examination of 
facts touching the value of the properties of each com- 
pany as distinguished from the others and involving, there- 
fore, different issues. 
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Our conclusion is that the courts below rightly decided 
the question presented and we approve of the reasoning 
which led to their determination. 



Landon, J. (dissenting) — We think that Section 250 of 
the Tax Law (Chapter 908 of the Laws of 1896) permit- 
ted the relators to unite in the petition for the writ of 
certiorari authorized by Section 251 of the same act. Sec- 
tion 250 provides that "any person assessed upon any as- 
sessment roll, claiming to be aggrieved by any assessment 
for property therein, may present to the Supreme Court 
a petition duly verified setting forth that the assessment 
is illegal, specifying the grounds of the alleged illegality, 
or if erroneous by reason of over-valuation, stating the 
extent of such over-valuation, or if unequal in that the as- 
sessment has been made at a higher proportionate valua- 
tion than the assessment of other property on the same roll 
by the same officers, specifying the instances in which such 
inequality exists, and the extent thereof, and stating that 
he is or will be injured thereby. Such petition must 
show that application has been made in due time to the 
proper officers to correct such assessment. Two or more 
persons assessed upon the same roll who are affected in the 
same manner by the alleged illegality, error or inequality, 
may unite in the same petition." 

Section 906 of the Charter of the City of New York 
(Chapter 378, Laws 1897) is practically identical with 
the foregoing section, except that the section of the char- 
ter omits the final clause of Section 250 of the Tax Law, 
relating to "two or more persons." The charter does not 
prescribe the procedure in case of certiorari, except to 
state in Section 906 that it shall be allowed "to review or 
correct on the merits any final determination of the board 
of taxes and assessments." The final clause of Section 250 
was undoubtedly intended as an extension of its remedial 
features. Its plain purpose is to lessen the multiplicity of 
separate cases, to test so far as practicable by the same 



Digiti 



zed by Google 



VOL. XXXI. ' 25 



People ex rel. v. Tlie Washington Bklg. Co. 

evidence, by the same rule and standard, applied by the 
same judical tribunal, many cases falling substantially 
within the same category of illegality, error or inequality. 
Twenty-two separate reviews of as many assessments by 
separate tribunals might result in an inequality among 
themselves as great as each petitioner complains of between 
his property and the other properties which he instances 
in his petition. If each petitioner had presented his sepa- 
rate petition to the same court on the same day twenty-two 
writs might have been issued. It is not improbable that 
upon the respondents' several returns the court would have 
referred them all to one referee. Much labor in taking 
testimony would thus be saved, and the referee, after the 
examination of the twenty-two cases, would be the better 
qualified to make the proper disposition of each one. The 
respondents' brief informs us that over a half a million of 
separate parcels of real estate were assessed for the pur- 
poses of taxation in the City of New York for 1899: Cases 
of illegality, error or inequality are likely to occur. The 
provision for the joinder of two or more persons in one 
petition for relief was evidently conceived as one step 
toward making it easier for the aggrieved, or those who 
think themselves aggrieved, to obtain a further hearing. 
This is important in the interest of justice, and also upon 
grounds of public policy, because the discontent which 
taxation excites is mitigated by a belief that if unjust to 
several individuals the remedy of each is less burdensome 
if ajl unite to obtain it. If the petitioners were united in 
interest, such a statutory provision would not be necessary ; 
it is necessary because they are not united in interest, but 
**are assessed upon the same roll" and "affected in the same 
manner by the alleged illegality, error or inequality." It 
is possible by a strict construction to hold that each of the 
twenty-one petitioners, other than the Washingon Build- 
ing Company, should allege in the joint petition that each 
is affected in the same manner as that company is by the 
inequalities and fhe extent thereof specified by that com- 
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pany between its property and the other properties as to 
which that company institutes a comparison in the peti- 
tion. But it is obvious that this strict construction would 
practically nullify the statute, since it is improbable that 
the property of every petitioner, other than the Washing- 
''ton Building C^ompany, is affected to the same extent by 
the under-valuation of the same property — no more, no 
Jess, and by no other — as is that company. 

If we construe Section 250 literally with a view to pro- 
mote its remedial intent instead of defeating it, we find 
that it first provides that "any person assessed upon any 
assessment roll claiming to be aggrieved" may present his 
petition, and then the section provides what the petition 
shall set forth as to his alleged individual grievance. Then 
it provides that "Two or more persons assessed upon the 
same roll, who are affected in the same manner by the al- 
leged illegality, error or inequality, may unite in the same 
petition.'' That is, as one person may set forth his indi- 
vidual grievance, so two or more persons instead of mak- 
ing separate petitions may unite with him in the same peti- 
tion, and each set forth his individual grievance, provid- 
ed he is affected in respect of his grievance in the same 
manner "by the alleged illegality, error or inequality." 
The section does not say as "alleged" by the one or "any 
person," mentioned in its opening words, and, as it ex- 
tends its remedy to "two or more persons," it is reason- 
able to construe it as meaning that each one of the "two 
or more persons" mentioned in the final clause of the sec- 
tion has the same right of individual statement in the peti- 
tion as the one person mentioned in its opening clause, 
])rovided the illegality, error or inequality he complains of 
affects him in the same manner as the like (not the same) 
inequality, error or illegality affects every other petitioner. 

The petition is framed in pursuance of the provisions 
of the section thus construed. As said in People ex rel. 
Warren r. Carter (109 N. Y., 576), and repeated in Mat- 
ter of Corwin (135 N". T., 245), it shows "a state of facts 
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from which a presumption justly arises that the inequality 
of which he complains will subject him to the payment of 
more than his just proportion of the aggregate tax." 
Neither the order for the writ nor the writ itself is attack- 
ed in the motion. 

The writ was issued within four months after the deter- 
mination of the assessors became binding. This seems to ' 
be the practice in the First Department (People ex rel. 
Bronx Gas Co. v. Barker, 22 App. Div., 161). Section 
251 of the Tax Law provides that "such petition must be 
presented to a justice of the Supreme Court or at a Special 
Term of the Supreme Court in the judical district in which 
the assessment complained of was made, within fifteen 
days after the completion and filing of the assessment roll 
and the first posting or publication of the notice thereof 
as required by this chapter." The filing therein mention- 
ed, as was said in the Bronx case, is evidently that requir- 
ed by Section 38 of the Tax Law, which provides that an 
assessment roll when completed and verified shall be filed 
on or before September 1st in the office of the town or city 
clerk, there to remain fifteen days for inspection. The 
court then said: "That provision may apply to fifty-nine 
of the sixty counties of the State, but cannot have the re- 
motest application to the City of New York. * * ♦ 
What was necessary in order to enable the petitioner to pro- 
cure the writ in this case was a fixed and unchangeable as- 
sessment. Filing of the assessment roll was not neces- 
sary." And the court held that the time within which to 
apply for the writ must be the four months given by the 
(.^ode. Section 2125. 

The petition states that "the said assessments became 
fixed and unchanegable on the 1st day of June, 1899, and 
have since been confirmed by the Municipal Council," but 
is silent as to the filing of the roll and the first posting or 
publication of the notice thereof. The respondents have 
made no return to the writ, and hence the allegations of 
the petition are not controverted. The notice of motion 
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ti> supersede the writ did not state as one of the grounds of 
the motion that the petition was presented too late, but 
that it "is not in accordance with the procedure provided 
by Article 11 of Chapter 908 of the Laws of 1898." That 
may be true and not be fatal. 

The charter is silent as to the time. The provisions of 
the Tax Law fixing the limit at fifteen days make the time 
commence with a filing of the assessment roll, which, if 
ever applicable to the City of New York, is not applicable 
under the provisions of the charter (Sections 907, 908, 
909, 910, 911). Then if Section 2125 of the Code is in- 
applicable, there is no time limit (Matter of Corwin, 
supra). If that section does apply, this writ is within the 
limit it prescribes. Much has been said by this and other 
courts to the effect that the writ of certiorari to review as- 
sessments for taxation is governed by the statute apart 
from the Code. But we do not need to look to Section 
2125 to sustain this writ. 

There are some other objections suggested by the re- 
spondents in opposition to the allowance of the writ, but 
they do not strike us as requiring discussion. 

The order should be reversed, with costs, and the motion 
to supersede denied, with costs. 

Baetlett, IIaight and Vann, JJ., concur with Pabk- 
ER, Ch. J., for aflirmance; O'Brien and Martin, JJ., 
concur with Landon, J., for reversal. 

Order affirmed, with costs. 

Certiorari — Practice — When not applied for in time. — Where a writ 
of Certiorari is issued more than four months after the determination 
sought to be reviewed thereby became final and binding upon the 
relator the writ may upon motion of the defendant be quashed. 

The practice is not like that where the statute of limitations is 
sought to 'be taken advantage of "which can only be done by answer 
but is more analogous to a case where an appeal is not taken in time 
where the remedy is by motion or to the case of a mechanic's lien 
in which it appears from the complaint that it was not filed within 
the statutory time where a demurrer lies. People v. Purroy, 22 
Civ. Pro., 116. 
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Mandamus. — ^To review an erroneous decision mandamus is not 
the proper remedy. Jordan v. Board of Education, 25 Civ. Pro., 89. 

Default.-At is purely a matter of discretion whether a default 
shall be opened and a rehearing had. id. 

Appeal. — 'Such determination is not subject to revision and reversal 
by another tribunal. Jordan v. Board of Education, 25 Civ. Pro., 
89; People V. French, no N. Y., 494; Stevens v. Glover, 83 N. Y., 
611; Fl«ischman v. Stem, 90 N. Y., no. 

In what cases granted. — See section 2140, Code Civil Procedure. 



ANNIE MICHAELS, appkllant, v, AARON A. FISH- 
EL AND ABRAHAM I. ABLER, surviving membeks 
OF THE EiRM OF FISHEL, ABLER & SCHWARTZ, 
respondents. 

Supreme Court — Appellate Division — Second De- 
partment, June Term 1900. 

§2253. 

Construction of Lease— -EfFect of summary proceedings. 

By virtue of section 2253 of the Code of Civil Procedure, summary 
proceedings operate to cancel a lease and to annul the contractual 
relations of the parties, with the single exception that liability will 
still exist to pay rent accrued, or for the use and occupation of 
the premises prior to the issuing of the warrant. While an agree- 
ment may .be made which will serve to take a lease out of the 
operation of this section, it must be an agreement having that end 
as its manifest object, and the usual and formal provisions for re- 
entry on default, which antedate in their use the adoption of the 
remedy of summary proceedings, are not in themselves a sufficient 
manifestation of such an intention. 

Held that a tenant was entitled to recover so much of a sum of 
money, deposited as security for the payment of the last two 
months' rent to accrue under a lease, as exceeded the amount of 
rent due ait the time such tenant was dispossessed, although the 
lease contained the usual and formal provisions for re-entry on 
default above referred to. 

(Decided June, 1900.) 
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Appeal by the plaintiff from a judgment dismissing the 
complaint entered on a verdict directed by the court at 
the close of the case. 

William Bondy for appellant. 

Edward W, 8. Johnston for respondents. 

HiKscHBERG, J. — Ou January 12, 1892, the defendants, 
with one Samuel Schwartz, composing the firm of Fishel, 
Adler & Schwartz, as landlords named as parties of the 
first part, executed a written lease of the premises No. 1149 
Broadway, in the City of New York, with one Nathan 
Michaels, as lessee named as party of the second part. The 
lease was for seven years less one day from May 1, 1892, 
at an annual rent of $8,500, payable monthly in advance. 
The tenant covenanted, among other things, to pay the 
rent, to make all necessary repairs, and to pay the annual 
rent or charge for Croton water within thirty days after 
the same became due, in default of which payment, the 
landlords were authorized to make the payment, and col- 
lect the amount in addition to and as part of the rent for 
the month next ensuing. It was further provided that if 
the rent, or any part of it, should be behind or unpaid on 
any day of payment, and the default should continue for 
ten days, or if default should be made in any of the cove- 
nants contained in the lease on the part of the tenant, it 
should be lawrful for the landlords to re-enter the premises 
and remove all persons therefrom, and to repossess and 
enjoy them as in their first estate ; in which event it should 
be lawful for them at their option to relet the premises as 
the agents of the tenant, to apply the rent received to the 
payment of the rent due by the lease, and to hold the ten- 
ant and his assigns liable for any deficiency. It was fur- 
ther provided that nothing contained in the lease should 
be construed or deemed to be a waiver on the part of the 
landlords of any right or remedy in law or otherwise, which 
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they may be, or become, entitled to by reason of the fail- 
ure on the part of the tenant to perform any of the coven- 
ants on his part agreed to be performed. The lease also 
contained this provision : "The party of the second part 
has deposited with the parties of the first part a transfer 
of a semi-tontine policy upon his life issued by The Equit- 
able Life Assurance Society as collateral security for the 
payment of the last two months' rent to accrue under said 
lease only, and for no more and for no other purpose, for 
which said party of the second part may substitute at any 
time at its option the amount of said two months' rent in 
money or any satisfactory collateral, which if bearing in- 
terest, or if it shall be cash, shall bear interest, and said 
principal sum with interest, if any, shall be returned to 
the said party of the second part upon the fulfillment of 
said lease, and in case of the death of said party of the 
second part, said parties of the first part shall forthwith 
collect said policy, and, after deducting therefrom the 
amount of two months' rent, shall forthwith pay the bal- 
ance collected to the executors, administrators or assigns 
of the said party of the second part." ' On August 2, 1895, 
Michaels deposited with the firm the amount of the two 
months' rent, $1,416.66 in cash, receiving the life insur- 
ance policy in return, and a receipt from the firm to the 
effect that such sum should be held in accordance with the 
terms and provisions of the lease. On August 16, 1895, 
Michaels assigned to the plaintiff all his right, title and 
interest in the lease and the deposit. Default was made in 
the payment of the month's rent which became due No- 
vember 1, 1895, and the defendants as surviving members 
of the firm instituted summary proceedings for non-pay- 
ment of rent against the plaintiff and her assignor, in 
which proceedings a final order was made and a warrant 
issued iNovember 20, 1895, and possession of the property 
restored to the defendants. The defendants paid the water 
rates for 1894, 1895, 1896 and 1897, the payment for the 
first two years named amounting to about $75. They rent- 
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ed the premises from December 1, 1895, until July 1, 
1896, at the rate of $8,000 a year, which was the utmost 
rent they could get. The premises then remained vacant 
until May 1, 1897, when they were again let for the period 
remaining of the lease, viz : until May 1, 1899, at the year- 
ly rate at $5,500, which was the highest rent the defendants 
could procure. The plaintiff sues to recover one-half of 
the deposit, being the amount deposited less the one month's 
rent due at the time of the dispossession ; and the defend- 
ants, in addition to denying their liability to return the 
money, have counterclaimed for $13,333,30, deficiency in 
rent received, and for $156, Croton water rent paid by 
them. 

By Section 2253 of the Code of Civil Procedure it is 
provided that the issuing of a warrant for the removal of a 
tenant from demised premises cancels the agreement under 
which the person removed held them and annuls the rela- 
tion of landlord and tenant. The section, however, con- 
tains a saving clause to the effect that rent may be collect- 
ed which was due under the terms of the lease at the time 
the precept was issued, or the reasonable value of the use 
and occupation of the premises for any period of time 
prior to the issuing of the warrant in respect of which the 
agreement makes no special provision for the payment of 
rent. The effect of this section is, therefore, to destroy the 
lease and all rights, obligations and liabilities created by 
it, excepting such as had accrued at the time of the dispos- 
session. As was said by the Court in Roe v. Conway (74 
X. Y., 201, 205) : "The effect of proceedings to remove 
a tenant for non-payment of rent is the same as if the 
lease had been voluntarily canceled and given up." It is 
undoubtedly competent for the parties to contract with a 
view of preserving a liability on the part of the tenant to 
pay rent, or to pay a deficiency arising from a failure to 
rent the property after dispossession by summary proceed- 
ings, and the respondents claim that such was the contract 
made in this instance. I do not so construe the lease. The 
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provision for re-entry is in accordance with the form which 
was in general use before the statutory procedure was 
adopted and which related to the landlord's right of re- 
covery of possession by ejectment In Bixby v. Casino 
Co. (14 Misc., 346) the Court held that "a reservation in 
a lease of a right of re-entry by the lessor, on default in 
performance of any of the covenants assumed by the les- 
see is not a provision for summary proceedings, but for 
an action in ejectment" (see also Kramer v. Amberg, 53 
Hun, 427, and Shaw v. McCarty, 2 Civ. Pro., 23). That 
the parties in this case did not contemplate the adoption 
of summary proceedings in the provision for re-entry is 
indicated by the additional proviso that nothing contained 
in the lease should be deemed a waiver by the defendants 
of the remedies given by law for any default which their 
tenant might make. The parties have not in express 
terms, or by necessary implication, contracted that in case 
the tenant is dispossessed by summary proceedings, and 
the lease is thereby annulled by operation of the statute^ 
the tenant's liability shall still continue. The right of re- 
entry is given upon default, and, if execrised, the land- 
lords at their option may still hold the tenant for any loss 
in rent which may result. But the landlords expressly re- 
serve the privilege of resorting to any other legal remedy 
not dependent upon the right of re-entry contained in the 
instrument, and with no qualification of the legal conse- 
quences which attend the adoption of such other remedies. 
It follows that when the plaintiff was dispossessed the lease 
terminated, all liability to pay rent thereafter ceased, and 
the \nst two months' iicnt never became Jue ond owing. The 
plaintiff then became and was entitled to a return of the 
money deposited as collateral security "for the payment of 
the last two months' rent to accrue under said lease onlj 
and for no more and for no other purpose." The money 
was not deposited as liquidated damages, nor as security 
for the covenants generally, nor was it to be applied in pay- 
ment of the last two months' rent. It was merely a deposit 
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made to secure the ultimate payment of specific rent which 
never in fact accrued. 

In the cas- of Chaude r. Shepard (122 X. Y., 397 > the 
tenant deposited a sum of money with his landlord under 
a pr. vision in tht» lease that it should be held as security 
for the faithful performance by the former of his coven- 
ants therein contained, and should be applied in payment 
of the rent of the last three months of the term, provided 
the lease was not sooner terminated by his failure to per- 
form, in which last event it was declared that the deposit 
should be forfeited and become the property of the land- 
lord absolutely. The tenant was removed by summary 
proceedings for non-payment of rent, and thereafter sued 
the landlord to recover the deposit, less the rent due at the 
time of the dispossession. The Court held that the deposit 
was as security for the performance of plaintiff's coven- 
ants, and was held as indemnity for such loss as should 
arise from his breach ; that after the re-entry the defend- 
ant was entitled to retain such sum only as would cover 
the damages resulting from the breach of covenants prior 
thereto, as there could, in the nature of the case, be no 
breach committed fii'tcr the termination of the relation of 
landlord and tenant ; and that the plaintiff was entitled to 
the surplus. The lease contained a further provision giv- 
ing the defendant the right to enter in case the premises 
should become vacant, and to rent them as the agent of the 
plaintiff, accounting for the proceeds and charging him 
with any deficiency, but the Court held (p. 403) that this 
provision had "no relation to the situation produced by 
the termination of the plaintiff's tenancy as it was ac- 
complished in this instance." 

The provision in the lease under consideration on this 
appeal that the deposit is only to be returned upon the ful- 
fillment of the lease is no bar to a recovery. I regard this 
expression as equivalent to the completion or termination 
of the lease, whether by lapse of time, operation of law 
or 'he voluntary net of the parties. In Scott r. Montells 
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(109 K. Y., 1) the same question arose and it was so re- 
solved. There the money was deposited under a provision 
in the lease that it should be held as security for the rent, 
and should be paid back "on full compliance with the con- 
ditions of this lease." Plaintiff having been dispossessed 
for non-payment of rent, the Court held that the purpose ^ 
of the deposit was only to secure the rent and not to se- 
cure compliance with the other provisions of the lease, 
and that the plaintiff was accordingly entitled to recover 
the ileposit, less th(^ amount of the rent unpaid anl 
due at the time of the breach. The plaintiff had 
also broken a covenant to repair, and the Court held 
that the resultant damages were available only by way of 
counterclaim, and not in diminution of the cause of action. 
In this case the damages for loss of rents having been 
pleaded by way of counterclaim, the respondents cite 
Scott r. Montells as an authority in support of the judg- 
ment. But it is to be noted that in that case the breach and 
liability were complete at the time of the dispossession, and 
the question of the effect of a covenant to remain liable for 
rent after re-entry by virtue of the lease, where in fact the 
re-entry was by virtue of the statute, was not before the 
(Vmrt. In respect of the failure to repair, the case was like 
Johnson i\ Oppenheim (55 X. Y., 280, 293), where it was 
held that "the eviction of a tenant by summary proceed- 
ings, for non-payment of rent does not discharge him from 
the payment of rent or other obligations already accrued ; 
the lease is only annulled as to future rights and liabilities, 
and an action for breaches of covenant already incurred is 
maintainable." " * 

The views herein expressed are in direct conflict with 
the case of Lewis v. Stafford, decided by the Appellate 
Term in the First Department, and reported 24 Misc., 717. 
In that case the provision in the lease was that "in case of 
default, or any violation in any of the covenants, the land- 
lord may resume possession of the premises and relet the 
same for the remainder of the term at the best rent he can 
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obtain, for account of the tenant, who will make good any 
deficiency." The Court held that this provision took the 
contract out of the operation of Section 2253 of the Code, 
and permitted the landlord to recover the deficiency, not 
as rent, but as damages for the breach. This decision was 
on the authority of Hall v. Gould (13 ST. Y., 127) 
and Baldwin r. Thibadeau (28 Abb. X. C, 14). In Hall 
V, Gould, however, the re-entry was accomplished through 
an action of ejectment, and the question of the effect of the 
Code provision was not and could not have been consid- 
ered. The agreement of the parties, as was said by the 
Court (p. 134) provided "for the exact case which has 
happened." In the case of Ilackett r. Richards (13 X. 
Y., 138), decided at the same term, the same conclusion 
A^as reached where re-entry was accomplished thro\igh sum- 
mary proceedings, but the lease in that case provided that 
upon default the landlord "shall and may take possession 
of the same under the act entitled 'Summary Proceedings 
to recover the possession of land in other cases' (R. S., 
512), or shall and may re-enter the same," &c- 
The other case relied on by the Appellate Term 
as authority — viz: Baldwin r. Thibadeau — was de- 
cided by the General Term of the late Court of 
Common Pleas. The provision in the lease appears to 
have been substantially identical with that in the case of 
Chaude i'. Shepard (supra), and the decision of the Gen- 
eral Term to be to a considerable extent irreconcilable with 
that of the Court of Appeals. In each case the landlord 
was permitted to re-enter by operation of the contract in 
the event that the premises became vacant during the term ; 
in each case the landlord was authorized to relet as agent 
of the tenant, who should remain liable for the deficiency ; 
in each case summary proceedings were instituted for non- 
payment of rent ; and the General Term held that liability 
for the subsequent vacant condition of the premises sur- 
vived the cancellation of the lease, while the Court of Ap- 
peals regarded the provision for re-entry and a subsequent 
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letting as in nowise related to a termination of the ten- 
ancy as accomplished by summary proceedings for non- 
payment of rent. 

The conclusion reached is that by virtue of Section 2253 
of the Code summary, proceedings operate to cancel a lease 
and to annul the contractual relations of the parties, with, 
the single exception that liability will still exist to pay 
rent accrued, or for the use and occupation of the premises 
prior to the issuing of the warrant; that while an agree- 
ment may be made which will serve to take a lease out of 
the operation of this section, it must be an agreement hav- 
ing that end as its manifest object ; and that the usual and 
formal provision for re-entry on default, whiph ante-dates 
in its use the adoption of summary proceedings, is not 
in itself a sufficient manifestation of such an intention. 

The judgment should be reversed. 

All concur. 



VEREINIGTE PIKSELFABEIKEN, bespondent, v. 
JOHN BARD ROGERS, appellant. 

Supreme Court, Appellate Division, First Depart- 
ment, June Term 1900. 

§§ 1933, 1937, 1938. 

Construction of contract — Admissibility of judgment roll under sec- 
tion 1933, Code CitHl Procedure. 

Where a judgment roll was admitted for a specific purpose, to wit, 
as evidence of th« extent of the plaintiff's demand, under section 
1933 of the Code, and it did not appear to have been used for any 
other purposes. Held, that there was no error that would justify a 
reversal, although the record -showed tihat there had been some 
discussion between counsel and tbe court as to the purpose for 
which the judgment roll was offered. 

(Decided June, 1900.) 



Digiti 



zed by Google 



38 CIVIL PROCEDURE REPORTS. 

^. 

Vereinigte Pinselfabfiken v, John Bard Rogers. 

Aj)peal from judgment entered upon verdict of jury, 
and from an order denying motion for a new trial. 

Thaddeus D. Kenneson for appellant. 

Ira L, Bamberger for respondent. 

Inqraham^ J. — The action is brought to recover for 
goods sold and delivered, the plaintiff being a foreign cor- 
poration and the defendant a member of a firm doing busi- 
ness in the Oity of Xew York, composed' of himself and 
one John L. Sardy. An action was commenced against 
the members of this firm in which the summons was served 
upon Sardy, but not on the defendant. In that action judg- 
ment was recovered in favor of the plaintiff against Sardy 
for the amount claimed. Subsequently this action was 
commenced, as allowed by Section 1937 and 1938 of the 
Code of Procedure, the complaint alleging that certain 
goods were sold and delivered to the copartnership; that 
an action had been commenced against the firm and judg- 
ment had against Sardy, but that the defendant had not 
been served in that action, and that the defendant in this 
action and Sardy were copartners. The answer admits the 
copartnership ; denies the sale of the goods by the plaintiff 
to the corporation ; denies knowledge or information suf- 
ficient to form a belief as to the judgment in the former 
action, and alleges payment of any sum or sums due from 
the defendant to the plaintiff. 

Upon the trial of the action the judgment roll in the 
former action was offered in evidence, and there seems 
to have been some discussion between the counsel and the 
Court as to the purpose for which it was oflFered. The judg- 
ment roll was clearly admissible under Section 1933 of the 
Code, which provides : "As against a defendant not sum- 
moned, it (die judgment) is evidence only of the extent 
of the plaintiff's demand, after the liability of that defend- 
ant has been established bv other evidence." Counsel for 
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the plaintiff stated : "I also offer the judgment roll, and 
each paper comprising it and therein contained specifical- 
ly under Section 1933 of the Code as evidence of the ex- 
tent of the plaintiff's demand." There was an objection 
by counsel for the defendant, but the judgment roll was 
admitted in evidence, and it was clearly admissible for 
the purpose above mentioned. There is nothing in the 
record to show that this judgment roll was used for any 
other purpose than that specified in Section 1933 of the 
Code, and there was no request for an instruction to the 
jury as to the weight to be given to it nor an exception to 
the charge of the judge upon the subject. As the judg- 
ment roll was properly admitted for a specific purpose, and 
as it does not appear to have b^en used for any other pur- 
pose, there was no error that woud justify a reversal of 
the judgment. There is no other exception to a ruling on 
evidence that requires notice. 

The defendant also excepted to the construction given 
to the third clause of the contract between the plaintiff and 
Sardy, Coles & Company. By this contract the plaintiff 
agreed to sell all the goods it manufactured for the United 
States through Sardy, Coles & Company ; and by the third 
clause of the contract the plaintiff agreed to pay Sardy, 
Coles & Company for their services a conunission of 3^ 
per cent, on the invoice value on all sales in the United 
States not made -from stock, whether said sales should be 
made by Sardy, Coles & Company or by the plaintiff ; "And 
on all sales made by Sardy, Coles & Company in their own 
name from stock kept by the said Vereinigte Pinselfabrik- 
tn in the United States for their account, the said 
Vereinigte Pinselfabriken agreed that said Sardy, Coles & 
Company shall, in addition to said 3| per cent, commis- 
sion, deduct five per cent, on the invoice price of such 
goods." There was thus a distinction between sales made 
by Sardy, Coles & Company in their own name from stock 
kept by the plaintiff, whether through Sardy, Coles & 
Company or not; and the contract clearly contemplated 
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that when Sardy, Coles & Company sold goods in their 
own name from stock, the title to such goods was to vest 
in Sardy, Coles & Company, for they were to deduct from 
the invoice price of such goods the additional amount to 
be allowed them, viz., five per cent. This provision would 
be meaningless unless it was understood that upon the sale 
by Sardy, Coles & Company of goods in their own name the 
title of the goods was to vest in Sardy, Coles & Company, 
and as to such goods they were to be purchaser thereof 
from the plaintiff. This intention of the parties was em- 
phasized by the eleventh clause of the contract, which pro- 
\ides: ^'It is understood and agreed that Messrs. Sardy, 
Coles & Company shall not run any risk for goods sold, 
except for such as they may sell in their own name." For 
goods sold in their own name Sardy, Coles & Company were 
to receive the price for which they were sold, regardless 
of the invoice price ; and it is clear that the contract con- 
templated that the invoice price was to be the price charged 
to Sardy, Coles & Company, less the 3^ per cent, com- 
mission that they were to be allowed for all goods sold in 
the United States, and the five per cent, which they were 
to deduct from such invoice price. The amount for which 
such goods were sold thus belonging to Sardy, Coles & 
Company the plaintiff would have no interest there- 
in, as Sardy, Coles & Company were to be liable 
for such goods as for goods sold and delivered 
to them. There is nothing in the record to con- 
tradict this inference that is to be drawn from the 
contract itself; and the accounts rendered by Sardy, Coles 
k Company to the plaintiff quite clearly indicate that this 
was the practical construction that had been placed upon 
the contract by the parties to it. Thus, the sale memoran- 
dums that were sent by the defendants state: "Sales from 
stock S., C. & Co.'s bills," following a list of each sale, 
with the amount and then at the end "to our debit," total 
amount of the goods at the invoice price, followed by an 
entry, "Comn. on above at 8^ to our credit;" thus debit- 
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ing themselves with the total amount of the goods sold and 
crediting themselves with the commission and the five per 
cent, discount allowed. It also appeared that Sardy, Coles 
& Company credited the plaintiff with these goods upon 
their books and charged directly to the purchasers the 
amount of each separate sale, and that all through their 
books there was a distinction between goods on which they 
were entitled to deduct 8^ per cent, from the invoice price 
and the sales that were made where they were entitled to 
a commission of only 3^ per cent. It was also proved that 
where goods were sold to a customer of Sardy, Coles & 
Company, they were billed as sales by Sardy, Coles 
^: Company, but when goods were sold to a customer of the 
plaintiff they were billed in the name of the plaintiff, 
and during these transactions all moneys received by Sar- 
dy, Coles & Company, for goods billed in the name of the 
plaintiff were deposited in a bank to the credit of the plain- 
tiff, while the moneys received from goods billed in the 
name of Sardy, Coles & Company, were received 
directly by Sardy, Coles & Company, and the invoice price, 
less the deduction of 8^ per cent., accounted for to the 
plaintiff. It follows that the construction given to this 
contract upon the trial was correct, and that the plaintiff 
was entitled to recover. There was no error that would 
affect this result or that w'ould justify a reversal of the 
judgment. 

The judgment and order appealed from are therefore 
affirmed, with costs. 
All concur. 

Effect of judgment against joint debtors. — The defendant served 
after the summons has been served in the original action can make 
the same defenses or counter claims as if he had been a party to the 
priginal action and had then been served. — Richardson v. Case, 3 
Civ. Pro. 295-302. 

Form of the judgment. — ^Where the action is against co-partners, 
judgment is properly rendered against all of them although they 
were not served with summons. Staigen v. Theiss, 19. Mi>sc. 170; 
McLoughlin v. Bieber, 26 Misc. 143, s. c, 56, N. Y., Sup. 805. 
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Action to charge defendants not summoned^-Complaint. — Nec- 
essary allegation in a complaint dn an action brought to charge de- 
fendants not summoned is the sum remaining unpaid at the time of 
verification. Burke v, Phillips, 20 Misc. 413-414, s. c, 26 Civ. 

Pro., 374- . 

Answers— Defenses avaUable^Statute of limitations— Bankruptcy 
counter claims.—U nder Uie statute, both as it existed in the Code of 
Procedure and as it now is in the Code of Civil Procedure, the de- 
fense pleaded must have existed when tlie action was instituted, or 
if against the judgment itself, the objection must be as to its validity 
or binding efficacy. 

iThe defense of the statute of limitations is prohibited unless it 
existed at the time of such original defense. 

Like wise as to the defenses of payment— release and discharges in 
bankruptcy these must exist at the time when * defendant 
was served — and also include counter claims to the judg- 
ment which arose since the judgment was rendered. Kramer v, 
Schatzkin, 29 Civ. Pro. 86, s. c, 27, Misc. 206, 57 N. Y., Sup. 803; 
Maples V. Mackey, 89 N. Y., 146; Gibson v. Van Derzee, 47 How. 
Pr., 231 ; The Broadway Bank v. Luff, 51 How Pr., 479- 



RK^HARD D. HARRIS, appei.lant, v. GEORGE EL- 
LIOTT ET AT.., AS E.XECUTORS ET AL., INCLUDING 

ELIZABETH. C. WALKER, as administratrix of 
THOMAS M. WHEELER, deceased, respondent. 

New York, Court of Appeals, June Term 1900. 

§§ 8, 14, 124-0, 1241, 1245, 1246, 2266, 2268. 

Enforcing payment of judgment by punishment for contempt- 
Remedy where County clerk wrongfully refuses to docket judgment. 

Payment of a judgment cannot be enforced <by punishment for con- 
tempt when capaWc of being enforced by execution. 

The fact that a county clerk wrongfully refuses to docket a judg- 
ment will not justify proceedings for contempt to enforce pay- 
ment. The remedy of the judgement creditor is by mandamus to 
enforce docketing. 

A judgment creditor is entitled to have the judgment docketed at 
once, although by its terms it is not immediately payable five days 
after service of a copy of the decree and notice of entry thereof. 
The judgment being docketed^ execution may issue at the expira- 
tion of the time given. 

(Decided June 5, 1900.) 
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Appeal from an order of the Appellate Division, First 
Department, aifirming, not unanimously, an order of tlie 
Special Term, adjudging the plaintiff guilty of a civil con- 
tempt and imposing a fine upon him of $1,373.48, and 
committing him until payment, or his sooner lawful dis- 
charge, for that he refused to pay to the defendant, Eliza- 
beth O. Walker, as administratrix, $1,170.20, with inter- 
est from April 14,1897, pursuant to a judgment which di- 
rected him to make such payment within five days after 
me service of a copy of the decree upon him. 

The Appellate Division gave the plaintiff leave to ap- 
peal, and certified to this Court the following question : 

"Whether, upon the record on the plaintiff's appeal to 
this Court from said order of January 5, 1900, the Su- 
preme Court has power to enforce payment of the judg- 
ment in favor of the respondent, Elizabeth C. Walker, 
against the plaintiff for the sum of $1,284.28, with in- 
terest, by punishment of the plaintiff for contempt of 
Court." 

The proofs upon the motion to punish plaintiff for con- 
tempt were: 

(1) That the plaintiff formerly held a certain mortgage 
described in his complaint in trust for various purposes, 
and, amongst others, for the benefit of Thomas H. Wheeler. 

(2) That he brought a suit in which be prayed the judg- 
ment of the Court as to the rights of the respective parties 
to and in the proceeds of this mortgage, and in his com- 
plaint alleged : 

"That this plaintiff has collected the balance due on said 
mortgage, and now has in his hands a balance of $10,742.- 
38, and holds the same together with interest on said sum 
from March 9, 1893, subject to the rights and interests of 
the parties hereto. 

"That the plaintiff is ready to deposit the money in his 
hands in Court, or to make such other disposition of the 
same as the Court may direct.'^ 

(3) That by a stipulation made In the suit, dated De- 
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cember 6, 1896, it was determined that the interest of 
Elizabeth C. Walker, as administratrix of the estate of 
Thomas M. WTieeler in this fund, was then $1,170.20. 

(4) That by her answer to the supplemental complaint 
the administratrix prayed that "the plaintiff, as trustee 
of the fund mentioned in the complaint, be adjudged to 
pay to her the sum of $1,170.20, with interest from April 
1, 1897." 

(6) That on the trial of the issues the Court determined 
as follows : 

"As far back as 1889 the plaintiff became the assignee 
in trust of a mortgage for the purpose of securing pay- 
ment of certain moneys to Riggs & Co., and of depositing 
in a trust company a sum as security for fees of John El- 
liott. The plaintiff, having a balance in his hands as such 
trustee, began an action in equity November 10, 1895, set- 
ting out his trust relations, specifying the fund and the 
claims upon it, asking that the amount owing to defend- 
ants be ascertained and praying a determination of the 
plaintiff's claims upon the fund." 

The portion of that judgment whicli it is sought to en- 
force by contempt process reads as follows : 

"And it is further ordered, adjudged and decreed, that 
the plaintiff, Richard D. Harris, pay within five days after 
the service of a copy of this decree and of notice of entry 
of this decree upon him or his attorneys unto the estate 
of Thomas M. Wheeler, deceased, or Wyllys Hodges, his 
attorney, the sum of $1,170.20, with interest thereon 
from the 14th day of April, 1897, amounting to the sum 
of $114.08 (amounting in all to the sum of $1,284.28)." 

The County Clerk of New York County refused, on the 
defendant's application, to docket the judgment against 
the plaintiff on the groimd "that said judgment was not 
by its terms immediately payable, but was payable five 
days after the service of a copy of said decree and notice 
of entry thereof, and that it was for this reason not docket- 
able bv law." 
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A certified copy of the judgment was served upon the 
defendant, due demand of payment made, and payment 
refused. 

Oito C. Wierurrif Jr., for appellant. 

Everett P. Wheeler for respondent. 

Landon, J. — The sole question is as to the power of the 
Supreme Court upon this record to enforce payment of 
the judgment by punishment for contempt. We assume 
the practice to be regular in form. The point of the ap- 
pellant is that this judgment can be enforced by execution, 
and, therefore, cannot be enforced by punishment for con- 
tempt. He relies upon the provisions of the Code of Civil 
Procedure. The respondent relies upon such provisions, 
and also contends that apart from them the Supreme 
Court has power to punish disobedience to its judgments in 
proper cases, as part of its general jurisdiction in law and 
equity, and as a necessary and inherent power in cases 
omitted in the statutes, to enforce its judgments. This 
may be so, as to contempts in civil cases, since the statu- 
tory restriction as to criminal contempts expressed in Code 
C. P. (Section 8) is not repeated in Section 14 as to con- 
tempts in civil cases. So far, however, as the statutes de- 
fine and limit the power they must be observed (People 
ex rel. Fries v, Riley, 25 Hun, 587 ; People v, Sherwin, 
100 K Y., 351-358). 

Passing to inquire whether the statutes provide for the 
case before us, we find the following Code provisions : 

Section 14. "A Court of record has power to punish, 
by fine and imprisonment, or either, a neglect or violation 
of duty, or other misconduct, by which a right or remedy 
of a party to a civil action or special proceeding, pending 
in the Court, may be defeated, impaired, impeded, or pre- 
judiced, in either of the following cases : 

"1. An attorney * * * or other person, in any 
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manner duly selected or appointed to perform a judicial 
or ministerial service, for a misbehavior in his office or 
trust * * * or for disobedience to a lawful mandate 
of the Court." 

"3. A party to the action * * * for the non-pay- 
ment of a sum of money, ordered or adjudged by the Court 
to be paid, in a case where by law execution cannot be 
awarded for the collection of such sum." 

Section 1240. "A final judgment may be enforced by 
execution : 

"1. Where it is for a sum of money, in favor of either 
party, or directs the payment of a sum of money." 

Section 1241. "In either of the following cases a judg- 
ment may be enforced * * * * by punishing him 
for a contempt of Court : 

"1. ^Vhen the judgment is final, and cannot be enforced 
by execution, as prescribed in the last section (1240)." 
********* 

"4. AVhere the judgment requires the payment of mon- 
ey into Court, or to an officer of the Court." (Excepting 
cases not material here.) "If the judgment is final, it may 
be enforced, as prescribed in this section, either simultan- 
eously Avith, or before or after, the issuing of an execution 
thereupon, as the Court directs." 

Section 2266. "In a case specified in Section 14 of this 
act * * * the offense must be punished as pre- 
scribed in this title." 

Section 2268. "Where the offense consists of a neglect 
or refusal to obey an order of the Court, requiring the pay- 
ment of cogts, or of a specified sum of money, and the Court 
i? satisfied, by proof, by affidavit, that a personal demand 
thereof has been made, and that payment thereof has been 
refused or neglected ; it may issue, without notice, a war- 
rant to commit the offender to prison," &c. 

Section 1245 requires the county clerk to keep one or 
more books "in which he must docket, in its regular order 
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and according to its priority, each judgment, which he is 
required by this article to docket." 

Section 1246. "Each clerk, specified in the last section, 
must, when he files a judgment roll upon a judgment, ren- 
dered in a Court of which he is clerk, docket the judg- 
ment, by entering, in the proper docket book (among other 
particulars), (3) The sum recovered, or directed to be 
paid, in figures." 

This judgment directed the payment of a sum of money 
by the plaintiff to the defendant, and did not direct its 
payment into Court, or to an officer of the Court. The clerk, 
therefore, should have docketed the judgment, and being a 
ministerial officer, could have been thereunto compelled 
by mandamus. 

The fact that the judgment directed payment within five 
days after the sen'^ice of a copy of this decree did not make 
it undocketable (Jacquin r. Jacquin, 36 Hun, 378; 
O'Gara v. Kearney, 77 N. Y., 423). 

That provision probably forbade the issue of an execu- 
tion until the expiration of the time given to the plaintiff 
to make payment, and in this respect was not unlike a stay 
of execution sometimes granted to the defeated party upon 
a judgment from which he intends to appeal. If, mean- 
time, the plaintiff had paid it he would have been entitled 
to a satisfaction piece from the defendant (Section 1261). 

The judgment being docketed (Section 1365), the de- 
fendant at the expiration of the time given could have is- 
sued an execution (Devlin v. Hinman, 40 App. Div., 101, 
aff'd 161 N. Y., 115; People ex rel. Fries v. Kiley, supra; 
Matter of Watson v. Nelson, 69 X. Y., 544 ; Myers v. 
Becker, 95 K Y., 466 ; Matter of Hess, 48 Hun, 586, 588 ; 
Randall v. Dusenbury, 51 How. Pr., 367, aff'd 41 Su- 
perior Ct. E., 456. 

The defendant argues that the plaintiff, by alleging in 
his complaint that he had the money in his hands ; that 
the defendant and others asserted an interest in it, the 
amount of which he did not know and wanted the Court 



Digiti 



zed by Google 



48 CIVIL PROCEDURE REPORTS. 

Richard D. Harris v. George Elliott 

to determine ; that he was ready to deposit it in Court, or 
make such other disposition of it as the Court should di- 
rect, thereby in effect brought the fund into Court, and 
thus with the implied sanction of the Court appointed 
himself to ministerial service as its custodian for the 
Court (Section 1241, subd. 4, supra), subject to its order, 
and, therefore, as such custodian subject to punishment 
for his disobedience. 

But no order was made requiring the plaintiff to deposit 
the fund in court or appointing him its receiver. He did 
not bring it into Court. He is not the custodian of the 
Court. He is a party to the action, still protesting against 
the justice of this judgment. The defendant's argument 
might well have been addressed to the trial Court in sup- 
port of an application for a judgment declaring the plain- 
tiff the trustee of the fund and in actual present possession 
of it, and requiring him to pay it into Court for the dis- 
tribution to be provided in the judgment (Section 1241, 
subd. 4, supra). 

For the plaintiff to withold the fund in such a case is 
very different from refusing to pay a sum which the party, 
although a trustee, may have lost. Mr. Justice Daniels in 
Jacquin v, Jacquin (36 Him, 381), in commenting upon 
Subdivision 4 of Section 1241, pointed out this distinction. 
It seems to be just (Gildersleeve v. Lester, 68 Hun, 535; 
Matter of McBride, 6 App. Div., 376). 

We must, however, pass upon the judgment as it is and 
not upon what it might have been. We cannot enlarge 
its provisions — certainly not at the expense of the plain- 
tiff's liberty (Ketchum v. Edwards, 153 K Y., 534). 

It is a final judgment directing the plaintiff to pay the 
defendant a sum of money, in which the plaintiff is in- 
debted to the defendant, docketable, and exclusively en- 
forceable by execution. 

The question certified must be answered in the negative, 
and, therefore, the order must be reversed, with costs, and 
the motion denied, with costs. 
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Parker, Ch. J. ; O'Brien, Bartlett, Haioht, Martup 
and Vann, JJ., concur. 
Order reversed, &c. 



DANIEL MOONEY et al., appellants, v. THE NEW 
YORK ELEVATED RAILROAD and THE 
MANHATTAN RAILWAY, respondents. 

New York Court of Appeals, June Term, 1900. 

§§ 452, 723, 756, 760, 1338. 

Rights for trial court— Bringing in new parties and amending plead- 
ings accordingly, 

A trial court has power to bring in new parties plaintiff, upon their 
application and the consent of the plaintiff, and to order the plead- 
ings amended accordingly, without delasring the trial by requiring 
application for that purpose to be made at a Special Term. 

Such an order, being discretionary, is only reviewable by the Ap- 
pellate Division. 

W'hen an order of the Appellate Division reverses a judgment of 
the Special Term, without stating that the reversal was upon the 
facts, it will be assumed by this court that it was upon the law. 

{Decided June, igoo.) 

Appeal from an order of the Appellate Division, First 
Department, reversing a judgment of the Special Terra 

E. W, 8, Johnson, for appellants. 

Sidney Smith, for respondents. 

O'Brien, J. — This is the nsual action by a property 
owner against a railroad to restrain its operation, by in- 
junction, and for damages. The action was originally 
brought in the name of the plaintiff, Daniel Mooney, on the 
1st of December, 1890. At that time he was clearly en- 
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titled to maintain the action. On the trial of the case be- 
fore the Court at Special Term it appeared that, pending 
the action, and on the 15th of April, 1891, Moooney con- 
veyed the premises to the plaintiff David Cohen. In this 
conveyance Mooney reserved the easements of light, air 
and access as taken and used by the defendants, and all the 
claims for damages for such taking and use, both as to the 
fee and rental value, past, present and future. It also 
appeared that on the 13th day of October, 1891, Cohen 
conveyed the premises to the plaintiff Francis Scallion, 
subject to the same reservation contained in the deed al- 
ready mentioned. This change in the title was found as a 
fact by the trial Court. The grantees in these two con- 
veyances were made parties to the action at the trial in 
the manner hereafter described. The Court awarded to 
Mooney a moneyed judgment for the sum of $278.55, to 
Cohen $82.35, and to Scallion $562.95. The Court also 
awarded an injunction, to be operative after a certain time 
in case the plaintiff Mooney and his two grantees tendered 
to the defendants a conveyance and release of all right, 
title and interest in the easements and premises described 
in the complaint, to be held and used by the defendants 
for their corporate purposes, and the defendants refused 
to receive the same and pay to Mooney $2,700 fee dam- 
ages, which his coplaintiffs in this action consented, in 
open Court, might be paid to him. The learned Appellate 
Division has reversed this judgment, and, as the order of 
reversal does not state that it was upon the facts, we must 
assume it was upon the law (Code Civ. Pro., § 1338). 

The only question of law presented by this record is the 
power of the learned trial judge, at the trial, to bring in 
two additional parties who had acquired an interest in the 
real property subsequent to the commencement of the 
action, and who were required by the judgment actually 
rendered to join with Mooney in a conveyance of the 
easements to the defendants. This question has been dis- 
cussed at length upon the briefs of counsel, but it does not 
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seem to me that it presents any question of law. The time 
and the mode in which new parties, whether plaintiff or 
defendant, may be brought in, as well as the conditions to 
be imposed, involve almost in every case questions of dis- 
cretion that are not reviewable in this Court. The learned 
Appellate Division had the power to review the discretion 
exercised at the trial and to hold, as it did, that the manner 
in which the power to amend and bring in new parties was 
exercised at the trial was not wise or just, under the cir- 
cumstances, to the defendants. That was evidently the 
view which the learned Court below, upon appeal, took of 
the case. But this view finds no expression whatever in 
the order as actually entered, since it conclusively imports 
that the trial C^ourt erred, as matter of law and not in the 
exercise of discretion. It appears from the record that the 
defendants moved at the trial to dismiss the complaint so 
far as the same demanded relief by injunction or the pay- 
ment of money to avoid the issuing of the same because of 
the impairment of the fee value, on the ground that 
^looiiey was not then the owner of the fee or of any part 
lli'»reof, or entitled to any relief by injunction. The Court 
reserved its decision upon this motion. The defendants' 
counsel then moved for an adjournment of the trial until 
all the parties in interest were properly brought before the 
court by an application on the part of the plaintiff for 
leave to serve a supplemental summons and complaint, 
bringing in his grantees as parties plaintiff, with leave to 
the defendants to answer the supplemental complaint. The 
Court did not pass upon this motion at the time ; but, at 
this stage of the proceedings, the plaintiffs Cohen and 
Scallion appeared in Court by counsel and requested that 
they be made parties plaintiff in the action and consented 
to submit their rights to the Court. The Court granted 
the motion ; ordered that the pleadings and proceedings be 
amended accordingly ; that the defendants be allowed on 
the trial to make any defense that they may be advised with 
the same force and effect as if a supplemental complaint 
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and answer had been made and served, and to this end the 
cause was postponed for two weeks for further hearing. 
The conveyances made during the pendency of the action 
were then offered in evidence, and, with other testimony 
in the case, the Court made findings of fact and law, and 
awarded the judgment already described. It is, I think, 
quite plain that this action of the learned trial judge does 
not present a question of law which this court has a right 
to review, unless it be the question of power to act at all. 
The new parties appeared in Court and asked to be brought 
in, to the end that the whole controversy might be decided 
in the one action. They did not, and cannot, complain of 
the manner in which they were made parties to the record. 
No one complains of that but the defendants, and, since 
the order of the Court permitted the defendants to make 
any defense that thev had, it is difficult to see what real 
ground of complaint can be urged in their behalf. There 
are various ways in which it is competent for the Court of 
original jurisdiction to bring in new parties, and the par- 
ticular course that it may decide to adopt generally pre- 
sents a question of choice or discretion not open to discus- 
sion in this Court. The facts which rendered the presence 
of the new parties necessary in order to permit a final ad- 
judication of the controversy were patent and undisputed. 
They were evidenced by the two conveyances made sub- 
sequent to the commencement of the action, and the de- 
fendants were permitted by the Court to raise any question 
growing out of these new facts that they could raise in any 
form or in any manner. The original plaintiff, by his 
counsel, suggested one method of bringing in the new 
parties, while the defendants' counsel suggested another 
method. The defendants' method was to put the plaintiff 
to his application at a Special Term to amend the process 
and the pleadings and to serve a supplemental complaint 
with the right to the defendants to serve a supplemental 
answer. The learned trial judge doubtless had the power 
to compel the plaintiff to resort to that method, dilatory 
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as it was, but he decided to make them parties on their own 
application and to let the cause proceed as if everything 
had been done that the defendants' counsel asked. The 
contention of the learned counsel for the defendants is that 
the judge had no power to do that. In this we think he is 
mistaken. By the provisions of the Code extensive powers 
in this respect are conferred upon the Court of original 
jurisdiction. 

"The Court may determine the controversy, as between 
the parties before it, where it can do so without prejudice 
to the rights of others, or by saving their rights ; but where 
a complete determination of the controversy cannot be had 
without the presence. of other parties, the Court must di- 
rect them to be brought in. And where a person, not a 
party to the action, has an interest in the subject thereof, 
or in real property, the title to which may in any manner 
be affected by the judgment, and makes application to the 
Court to be made a party, it must direct him to be brought 
in by the proper amendment" (§ 452). 

"In case of a transfer of interest, or devolution of lia- 
bility, the action may be contiuued, by or against the 
original party, unless the court directs the person, to whom 
the interest is transferred, or upon whom the liability is 
devolved, to be substituted in the action, or joined with 
the original party, as the case requires'' (§ 756). 

"In a ease specified in the foregoing sections of this 
title, where such a person applies in his own behalf, the 
Court may direct that lie be made a party, by amendment 
of the pleadings, or otherwise as the case requires. Where 
an application is made by the plaintiff to bring in such a 
person as defendant, the Court may direct that a supple- 
mental summons issue, and that supplemental pleadings be 
made" (§760). 

"The Court may, upon the trial, or at any other stage 
of the action, before or after judgment, in furtherance of 
justice, and on such terms as it deems just, amend any 
process, pleading, or other proceeding, by adding or strik- 
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ing out the name of a person as a party, or by correcting 
a mistake in the name of a party, or a mistake in any other 
respect or by inserting an allegation material to the case ; 
or where the amendment does not change substantially the 
claim or defense, by conforming the pleading or other pro- 
ceeding to the facts proved. And, in every stage of the 
action, the Court must disregard an error or defect, in the 
pleadings or other proceedings, which does not aflFect the 
s?ubstantial rights of the adverse party '' ( § 723). 

In view of these broad provisions of the statute, it can- 
not be ssL'd th.it the trial Court was without power to bring 
in as parties plaintiff whose persons who had become in- 
terested in the realty during the pendency of the suit. The 
manner in which the power was exercised is a question of 
discretion and not of law. The Court had the power to 
order and direct that the grantees of the premises, pend- 
ing the action, should be made parties by amendment of 
the pleading or otherwise, as the case requires. The two 
parties that were brought in by the amendment did not 
ask to state their case by a pleading, and did not need any 
pleading whatever for the protection of their rights and 
interests. The defendants were permitted to meet the new 
situation in any way that it could be met after the service 
of a supplemental complaint. The judgment in the case 
is a perfect protection to the. defendants' rights, since they 
cannot be interfered with in the operation of their rail- 
roads until everybody interested in the property has joined 
in a conveyance of the easements (Koehler case, 159 
N. Y., 218; Pegram case, 147 X. T., 135; Dornschke 
case, 148 N. Y., 343). It is apparent, therefore, that the 
learned counsel for the defendants complains of proceed- 
ings had at the trial, all of which were matters of dis- 
cretion. We are not able to see that the discretion was im- 
properly exercised; but the learned Appellate Division, 
doubtless, had the power to revise the decision of the Trial 
Court in that respect, and if it had, and had expressed its 
decision in the manner required by the Code, this Court 
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would have no power to interfere with it; but the time 
and the manner of the amendment made at the trial i8 all 
that the defendants complain of, and no question of law 
is involved. 

We said in the Koehler case (supra) that where a plain- 
tiff in one of these equity suits conveys the property pend- 
ing the litigation, he may make a timely motion on notice 
to the defendant for an order bringing in his grantee, and 
that when the records is so amended, the trial may proceed 
as if the conveyance had not been made. We adhere to 
that view now, but it was not intended in that case to pre- 
scribe any rule of practice for the Courts of original juris- 
diction, nor was it intended, to question the power of the 
Court at the trial to order the amendment when the new 
parties were present asking for it, and the only question 
to be considered was the right of the defendant to a reason- 
able opportunity to meet the new issues, if any, arising 
from the introduction of new parties. If the amendment 
created any new issues in this case, the defendants' rights 
were protected by the ruling of the Court allowing an ad- 
journment and permitting any proof to be made that was 
in any way pertinent to such issue. The only question 
is to whether a court of equity may, upon the trial, admit 
new parties to the record when they ask to be heard and 
when their presence is necessary for a complete determina- 
tion of the controversy. When all the parties are before 
the Court, as in this case, we entertain no doubt with re- 
spect to the power to order the amendment in the manner 
and upon the conditions that it did. It was an exercise 
of discretion by the trial judge in furtherance of justice, 
and no rule of practice or principle of law was violated. 
We think there was power in the Court to order the amend- 
ment as it did, and hence the order appealed from should 
be reversed and the judgment of the Special Term affirmed, 
with costs. 
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Parker, Ch.J., Baetlett, Haioht, Martin, Vann 
and Landon, J.J., concur. 
Order reversed, &c. 



Bringing in additional parties who are entitled to fr^.—Preferred 
creditors 'in an action to set aside a general assignment. Chandler v. 
Powers, I Qv. Pro., 355- 

Assignee of a party— Pendente lite.— But the provisions of section 
452, Code of Civil Procedure do not apply to the Surrogates Courte 
Est. William Tilden, deed., 5 Civ. Pro. 449- 

Judgment creditors may be brought. Whites Bank of BuflFalo v. 
Farthing, 9 Civ. Pro., 64. 

In Equity,— To prevent a multiplicity of issues all persons mter- 
ested in order to proceed final determination of their rights. Turner 
V. Conant, 10 Civ. Pro. 192. 

Foreclosure.— A grantee under an unrecorded deed. Johnston v. 
Donvan, 12 Civ. Pro. 315. 

Action for an accounting.— The assignor or his personal repre- 
sentatives are proper parties defendants. Wells v. Knox, 18 Civ. 
Pro., 87. 

Reversing. Wells v. Knox, 17 Civ. Pro., 59, on the pomt that 
assignor is not an necessary party. 

A third party has an interest in the subject of controversy as td 
entitle him to be made a party. Where an action is brought to re- 
strain the defendant from working for such third party although 
bound under contract to do so, and restricted by same contract 
from working for any one else. Strowbridge Lithrographic Co. v. 
Crane, 20 Civ. Pro., 15. 

Complaint dismissed.— Anywhere even where the service of a 
summons on a defendant prevents "a complete determination of tKe 
controversy" because of tfie absence of such defendant. Kaliske v, 
Weil 24 Civ. Pro., 248 

Corporation. — 'When joined is the real party in interest. 

Stockholders. — Are not entitled as matter of right to be brought 
in. The question is one clearly within the discretion of the Court. 
Fontana v. The Haskin Wood Vulcanizing Co., 24 Civ. Pro., 354. 

General assignee for benefit of creditors of the maker of a note 
may on his own application be made a pay defendant. Merchants 
Nat. Bank v. Hagemeyer, 25 Civ. Pro., 332. 

Security for costs. — ^When a party has an absolute right to be 
brought in as defendant the Court cannot require security for costs 
as a condition for granting such right. Herzog v. Tamsen, 27 Civ. 
Pro., 165. 
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Gift Causa Mortis. — Wihen it is established the plaintiff cannot 
be compelled to have an administrator appointed and made a pay de- 
fendant. The burden of this, procedure is on the defendant. Cos- 
griff V. Hudson City Savings Institution, 27 Civ. Pro., 263. 

Ejectment. — ^A mortgagee of defendant in ejectment holding a 
judgment of foreclosure of the land has a right to come in and de- 
fend the title without being made a party to the action. Sand v. 
Church, 27 Civ. Pro., 405. 

Personal representatives, — When a party to an action dies while 
the action is pending the action cannot legally proceed to judgment 
without bringing in his personal representatives. Victor v. Goo<^ 
man, 29 Civ. Pro., 263; First Nat. Bank v. Sfiuler, 153 N. Y., 163. 

Grantee.— The propriety of bringing the grantee as a party even if 
he consents rests in the discretion of the Court and discretion in the 
affirmation should be exercised if in a case where it is quite clear 
that the rights of the original parties cannot be finally disposed of 
without the presence of the grantee. Stokes v. Man. R. R., 30 Civ. 
Pro., 177. 

Reversal on facts— Practice. — Where under section 1338 the Ap 
pellate Division intends to base its reversal of a decision of the trial 
Court upon a question of fact it should be made to so appear in the 
record of the judgment or order otherwise the findings of the trial 
Court will stand and will be presumed to include all facts warranted 
by the evidence which are necessary to support the judgment. Gan- 
non as adm. v. McGuire, 30 Civ. Pro., 18. See also cases cited and 
note 30 Civ. Pro., 23. 



In the matter of the applicatiox of HARRY B. 
CHAPMAX FOR THE REMOVAL OF JEFFREY p. 

THOMAS, AS COMMITTEE OF THE PERSON AND PROP- 
ERTY OF XAXCY C. WARISTER, an incompetent 
person, and for an accounting. 

Xew York Court of Appeals, April, 1900. 
§§ 1022, 1361, 2729. 

Power of Appellate Division — Duty to order new accounting for 

errors. 
While it may be competent for the Appellate Division, in an account- 
ing proceeding, to reject a claim of either party where its amount 



Digiti 



zed by Google 



58 CIVIL PROCEDURE REPORTS. 

Matter of Harry B. Chapman. 

has been definitely fixed, it has no power to determine tJie fact's 
anew and direct a judgment t>ased upon the facts tfius determined. 

When the Appellate Division finds that facts have been erroneously 
determined as to an item materially affecting the result, it is its 
duty to remit the matter to the Special Term for a restatement 
of the account, instead of attempting to work out a new result 
from facts, or upon f^icts not proven. 

(Decided April, 1900.) 

Appeal from an order of the Third Appellate Division, 
modifying and as modified affirming an order of the 
Special Term. The appellant also sought to bring up for 
review the report of the refree, the appellant's removel as 
committee, the appointment of a new one, and the order 
appointing a special guardian for such incompetent. 

Arthur X. Andrews, for petitioner Harry B. Chapman, 
Charles Irving Oliver for appellant Jeffrey P. Thomas, 

Martin, J. — Upon the report of a referee appointed to 
take and state the accoimt of the appellant as committee of 
the person and property of Xancy C. Warner, an incom- 
petent person, the Special Term made an order by which 
the committee was charged with the sum of $7,266.87 as 
being in his hands belonging to the incompetent's estate, 
and for which he was held liable. It is obvious from the 
record that in stating this account it was surcharged with 
the sum of $2,900 which had already been charged, and 
thus in effect the committee was charged twice with that 
sum. 

Upon appeal to the Appellate Division the Court as- 
sumed to correct that error, but unwilling to modify the 
order by deducting the amount thus charged twice and 
affirming it as modified, it proceeded to restate the account 
upon a new and different basis. It held that the principle 
adopted by the referee was improper, or at least was not the 
best that could be adopted ; that the amount of the fund 
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that came into the hands of the committee should be treat- 
ed as principal; that it should be regarded as 
bearing interest, or at least so much of it as ought 
to have been kept invested, and that the referee should 
have ascertained and charged to the appellant's account the 
income it ought to have produced. It then determined 
that the principal was $7,200.30 ; that $5,100 of this fund 
was, for the period of twenty-four years, invested in 
United States bonds bearing five per cent, interest, although 
the proof was directly to the contrary ; that $1,000 was 
secured by a note of the committee, payable to the incom- 
petent, with interest, and that there was $1,100 of cash in 
his hands. It, thereupon, found that the part of the fund 
invested produced an annual income of $315, and that if 
$400 was left in the hands of the committee for expenses, 
the remaining $700 should have produced $35, making a 
total of $350 a year. This was followed by a calculation 
that $350 a year for twenty-one years would produce 
$7,350, and that, as the committee reported only $3,- 
517.03 of income, it was $3,832.97 less than the Court as- 
sumed it ought to have been. It also decided that the ac- 
count of the committee should be surcharged with $1,966,- 
48, one-half of that difference, thus making the income 
charged to him $5,483.51, which, added to the principal, 
amounted to $12,683.51. This amount it concluded to 
charge the committee. The Court then stated that the com- 
mittee claimed credit for disbursements amounting to 
$8,580.98, which was allowed by the referee after deduct- 
ing $1,177.90 for credits in excess of $500 for which there 
were no vouchers, and held him entitled to credit for only 
$6,903.08. Manifestly there was an error of $500 in this 
calculation, because $1,177.90 deducted from $8,580.98 
leaves $7,403.08 instead of the amount thus credited. 

The appellant, however, contends that the Appellate Di- 
vision had no authority to make the order granted. The 
effect of its decision was to reverse the order of the 
Special Term, and to hold that the principle adopted by 
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the referee in stating the account was erroneous. It then 
declared the manner in which the amount to be chargeci 
to the committee should be ascertained. This was by de- 
termining the amount of the principal, by assuming with- 
out and contrary to the proof how much of it was or should 
have been kept at interest, by calculating the interest based 
upon such assumption, by deducting from the amount thus 
obtained the income admitted by the committee, by divid- 
ing the difference by two, and by adding the amount thus 
obtained to the amount so admitted. It then modified the 
order appealed from by substituting that amount foimd by 
the Special Term and referee. 

While it may have been competent for the Appellate 
Division to allow or reject a claim of either party where 
its amount had been definitely fixed or clearly determined, 
still it had no authority to determine the facts anew and 
direct a judgment or order based upon the facts thus de- 
termined. That is precisely what the Court did, as it re- 
versed the order as to a part of the account, declared the 
principle upon which it was adjusted erroneous, and pro- 
ceeded to adopt a new and different one, and with no suffi- 
cient evidence to establish them, assumed certain facts, 
and upon such assumption proceeded arbitrarily to fix an 
amount with which the committee should be charged. In 
doing this it committed an error amounting to $500, so 
that even if it had power assumed it was erroneously exer- 
cised. But we are of the opinion that the Appellate Di- 
vision had no authority, after practically reversing the ac- 
tion of the referee and Special Term, to thus determine the 
case. Instead of deciding it upon an assumption of facts 
and conditions not proved, it should have remitted it to the 
Court below for a readjustment of the account. That the 
learned Appellate Division had no authority to pursue 
the coursfe adopted is well settled by the authorities in this 
court (Moffet i\ Sackett, 18 K Y., 522; Cuff v. Dorland, 
57 N. Y., 560; Whitehead v. Kennedy, 69 N. Y., 462; 
Andrews v, Tyng, 94 N. Y., 10; Lawrence v. Church, 128 
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K Y., 324; Porter v. Dunn, 131 K Y., 314; Altman v. 
Hofeller, 162 K Y., 498 ; Heller v. Cohen, 154 N. Y., 
299; Benedict v. Arnoux, 154 N. Y., 715, 724; Snyder 
t\ Seaman, 157 5f . Y., 449 ; New v. Village of. New Eo- 
chelle, 158 N. Y., 41). 

In Moffat V. Sackett it was held that while the Gteneral 
Term on appeal had power to reject a claim of either party 
where its extent had been definitely fixed or determined, 
yet it had no authority to determine the facts and direct a 
judgment or order based thereon. The Cuff case was to 
the effect that the Appellate Court had no power, upon re- 
versal, to render a judgment in favor of the appellant, un- 
less the facts agreed upon which it was founded were 
agreed upon by the parties or found by the Trial Court 
or jury. In Andrews i\ Tyng it was declared that the Ap 
pellate Division had no authority to determine the amount 
of unsettled damages, at least where the facts found below 
were insufficient to show the true amount. In the Porter 
case it was lield that the General Term had no right to 
change the judgment, as it had no power to determine any 
of the questions involved where the evidence was in con- 
flict. Altman v, Hofeller was to the effect that the Ap- 
pellate Division must either totally affirm or reverse, both 
as to the recovery and as to the parties, except where there 
were separate and distinct judgments or an error existed 
as to a separate claim or defense, which related only to a 
transaction betwen two of the parties, and in that case that 
a judgment may be reversed as to them and affirmed as to 
the remainder. In the Benedict case it was held that the 
Appellate Division, under section 1022 of the Code of 
Civil Procedure, upon reversing a judgment, must grant 
a new trial, and that it could not properly render a final 
judgment unless the facts were conceded or undisputed, or 
established by official record, or found by the Trial Court, 
or it appears that no possible state of proof applicable to 
the issues would entitle a party to a judgment, and that 
this rule applies to actions in equity as well as actions at 
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law. In that case it was said: **It is one of the funda- 
mental principles of our law that questions of fact are to 
Ik^ tried and determined in a court of original jurisdiction, 
and it is not the appropriate function of an Appellate 
C^ourt to determine controverted questions of fact and 
render final judgment upon such determination." 

If it be said that the appeal in this case is from an order, 
and, therefore, the principle of the decisions cited does not 
apply, the answer is that this was a final order in a special 
proceeding and is governed by the same rules as are ap- 
peals from judgments (Code of Civil Procedure, section 
1361). The procedure and rights of the parties upon an 
a])peal from such an order are to be considered in the same 
manner and are subject to the same powers and limitations 
as in an action where the same issues are involved (People 
ex rel. Man. RV /•. Barker, 152 X. Y., 417). 

Upon the argument it was claimed by the appellant that 
the petitioner had no standing or authority to institute 
this ])roceeding ; that the incompetent was a necessary party 
to it, and that she was not properly made such, and that 
section 2721) of the Code of Civil Procedure has no appli- 
cation to this case, and, hence, that the courts below were 
in error in holding that the committee was not entitled to 
credit in excess of $500 for amounts expended by him for 
which no vouches were produced. We deem it unneces- 
sary to decide any of those questions at this time. 

We are of the opinion that, after practically reversing 
the action of the referee and Special Term, the Appellate 
Division had no authority to proceed to determine the case 
in the manner it did. Instead of deciding it upon the as- 
sumption of certain facts and conditions not proved, the 
case should have been remitted to the Special Term for a 
resettlement of the committee's account. We think that 
should be done at this time. The respondent will then be 
in a position where the errors, if any, in the manner of 
instituting the proceeding, or the omission of necessary 
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parties, may be remedied by the inauguration of a new 
proceeding or otherwise, as he may be advised. - 

The order of the Appellate Division should be reversed, 
with costs to the appellant payable out of the fund, and the 
proceeding remitted to the court below for further action. 

Parker^ Oh. J. ; O'Brien, Bartlett, Haioht and 
Vann^ J J., concur; Landon^ J., not sitting. 

Order reversed, &c. 



LAMBERT D. TYLER v, CELESTIA A. BALLARD. 

Supreme Court — Speciai. Term — ^Broome County — 
December,. 1899. 

§§ 1251, 1380, 1393. 

Pension money s^Pr op erty purchased with— Lien of a judgment on. 

The exemption provided by section 1393 of the Code is one of the 
exceptions especially provided by law referred to in section 1251 
as to the Hen of a judgment binding and being a charge for ten 
years after filing the judgment roll on real property and chattels 
real in that county which the judgment debtor has at the time of 
docketing the judgment or thereafter acquired. 

Defendant purchased land with pension money subsequent to the en- 
tering of judgment against her obtained by the plaintiff. Defen- 
dant died intestate and plaintiff seeks to i^sue execution on the 
real property so purchased which has passed to defendant's heirs. 
Held, That the judgment never became a lien on the property and 
that upon the death of the pensioner it passed to the heirs free 
from the lien of the judgment. 

The exemption from levy and sale under section 1393 is an absolute 
exemption from any lien or claim of creditors and it was the plain 
intention of the statute that property necessary for the support of 
the pension money should be as exempt from the claims and Hens 
of creditors as the money itself. 

(Decided December, 1899.) 

Edward W. Hyatt, for assignee of judgment. 
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H. Austin Clark, for administrators and for Antoi- 
nette Dimmick, heir of deceased defendant, and owner. 

Lyon, J. — ^Application of Ellis M. Santee for an order 
granting leave to issue an execution upon a judgment for 
$130.50, recovered in September, 1889, by plaintiff 
against defendant in the Supreme Court of this State, and 
in that month duly docketed in Tioga County, and in De- 
cember, 1897, assigned to the applicant. 

The defendant above named acquired title to a house 
and lot of one acre of land, and to an adjoining lot of 
twenty-two acres of land situate in Tioga County in 1891. 
She immediately conveyed the twenty-two acre parcel to 
Antoinette Dimmick, but retained the title to the house 
and lot until the time of her death, which occurred in Oc- 
tober, 1895. She died intestate and administrators of her 
estate were appointed in 1896. Xo part of the judgment 
was ever paid, and no execution was ever issued thereon. 

It is conceded that both pieces of real property were 
purchased wholly with pension moneys received by the 
defendant in or about the year 1889, as the widow of 
Gardner Ballard, who was a soldier in the Union Army 
in the late Civil War. The applicant for the order, as 
assignee of the judgment, contends that the judgment be- 
came a lien upon both pieces of real property as soon as 
the title thereto vested in Celestia A. Ballard, the defend- 
ant, and that the judgment has ever since remained a lien, 
although not enforcible by a sale under execution during 
the lifetime of the pensioner. Manifestly the order can 
not be granted unless the judgment is a lien upon the real 
property. I think it is not a lien and never was a lien. 
Section 1251 of the Code of Civil Procedure provides that 
"except as otherwise specially prescribed by law, a judg- 
ment . . . binds and is a charge upon, for ten years 
after filing the judgment roll, the real property and chat- 
tels real in that county which the judgment debtor has at 
the time of so docketing it, or which he acquires at any 
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time afterwards and within the ten years." Section 1380 
continues a lien created as prescribed in section 1251, ex- 
isting at the decedent's death, for three years and six 
months after letters of administration have been duly 
granted upon the estate of the decedent. Hence, in case 
the judgment ever became a lien upon these two pieces 
of real estate, such lien existed at the time these proceed- 
ings were instituted, as to the one acre parcel owned by the 
defendant at the time of her death. 

Section 1393 provides that a pension hereafter granted 
by the United States for military services, is exempt from 
levy and sale by virtue of an execution, except that real 
property purchased with the proceeds of a pension so 
granted but owned by the pensioner or by his wife or 
widow, is subject to seizure and sale for the collection of 
taxes or assessments lawfully levied thereon. I think the 
exemption provided by section 1^93 is one of the excep- 
tions referred to in section 1251. It seems to have .been 
the intention of the legislature not only to exempt the pen~ 
sion certificate itself from the claims of creditors, but also- 
the property purchased wholly with pension moneys. In 
Burgett V, Fancher, 35 Hun, 647, and Stockwell v. Bank 
of Malone, 36 Hun, 583, it was held that moneys received 
from a pension and deposited in the bank in the name of 
the pensioner were exempt, although the relations between 
the bank and the pensioner were those of debtor and 
creditor. In Yates Co. National Bank v. Carpenter, 119 
X. T., 550, the Court holds that where the receipts from a 
pension can be directly traced to the purchase of property 
necessary or convenient for the support and maintenance 
of the pensioner and his family, such property is exempt. 
But the applicant contends that the exemption is simply 
"from levy and sale by virtue of an execution," and that 
the statute is satisfied by holding that the lien of the judg- 
ment attached to the real property of the pensioner, Celes- 
tia A. Ballard, and that the right to enforce such judgment 
by levy and sale was suspended during her lifetime only, 
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and that upon her death the real property having passed 
into the ownership of persons not entitled to protection as 
pensioners, the judgment might be enforced by a sale 
under an execution. If such be the proper construction 
of this statute, the law makers signally failed in effectuat- 
ing the purpose plainly intended. The effect of such con- 
struction would be practically to deprive the pensioner 
purchasing a home for himself and family of the benefit 
of his pension to the extent of the claims of creditors seed- 
ing fit to put their demands into judgment. While the 
judgment creditor might not be able to enforce the eoUoc- 
tion of his judgment for a period, the pensioner would not 
be able to transfer his real property except subject to the 
lien of the judgments, and the judgment creditors, rather 
than the pensioner, would obtain the benefit of the pension 
moneys. This result it was the plain design of the statute 
to avoid. The exemption from levy and sale was an abso- 
lute, exempt ion of the pension moneys from any lieu or 
claims of creditors, and it was the plain intention of the 
statute that property necessary for the support and main- 
tenance of the pensioner, purchased with pension money, 
should be as exempt from the claims and liens of creditors 
as the money itself. (Yates Co. N. Bank r. Carpenter, 
supra.) 

The decision in re Winans, 5 Demarest, 138, cited by 
the applicant, simply holds that pension moneys of a de- 
ceased pensioner are liable for the debts of her estate, to 
l)e paid in due course of administration, and inditjates 
that the applicant's remedy, if any, is by means of pro- 
ceedings in Surrogate's Court. 

It may be added that as to the twenty-two acre parcel, 
the judgment having been obtained more than ten years 
before the making of this application, could in no event 
be a lien upon the twenty-two acre parcel conveyed by 
<]!el6Stia Ballard to Antoinette Dimmick in 1891. 

The application must be denied, with costs. 
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THOMAS J. DUNX, shekiff, etc., v. ELIZA J. ARK- 
ENBUKGIL AS KXK( iTTKix, AND OLIVER M. ARK- 
ENBIIRGH. AS KXK( iTOK OF ROBERT H. ARKEN- 

BURGIK DhTKASKl). 

»Sri»itKMK Corirr — Afpkllate Division — Second Db- 

PAKTMKN'l^— MaUCII TeRM, 1900. 

§ § 655, 677, 1835, 1836, 3246. 
Attachment — Action by sheriff to recover attached ^o^ty. 

Inability or inadvertance to mention the debt in the inventory filed 
))y the sheriflf ought not to be permitted to defeat the lien of the 
attachment, and the court possesses ample power to authorize an 
amendment of the inventory embracing such sums. 

Sections 1835 and 1836 of the Code of Civil Procedure refer solely 
to claims |>resented by creditors of the deceased and matters 
wihich constituted a charge against the estate at the time of the 
death of the deceased. They have no reference to and do not 
embrace a claim brought into being by the personal acts of the 
representation or a claim or demand arising solely out of matters 
independent of the estate of the deceased. 

(Decided March, 1900.) 

Ap})eal fn)iii a ju(li::ment upon a decision by Mr. Jus- 
tice McAdani, at a Special Term held in and for tlfM3 
i'oitnty of Xew York. 

Charlvfi Edward Souther for appellant. 
Rot)erf l*\ hit He for respondents. 

IFatch, J. — This action is brought pursuant to the pro- 
visions of Section 677 of the Code of Civil Procedure, 
leave therefore having been duly obtained. The aver- 
ments of the complaint showing that leave was so obtained 
are sufficient, and while it (loes not appear in the order 
/^ranting' the leave that notice of th« application was given 
to the slieriff, yet the defendant cannot take advantage of 
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that fact. The Code provision in this respect was clearly 
for the benefit of the sheriff and to protect his rights. The 
defendants are in nowise prejudiced thereby, and cannot 
now be heard to complain, even though as to the sheriff a 
defect existed in this regard. It is undisputed that a cer- 
tain copy of the warrant of attachment and notice was 
served upon the defendants as required by law. The state- 
ment contained in the notice of the levy of the attachment 
was sufficiently broad to cover the indebtedness which was 
thereafter established to have been due from the testa- 
tor to Robert II. Arkenburgh (O'Brien v. Mechanics' & 
Traders' Fire Ins. Co., 56 N. Y., 62, Greenleaf v. Mum- 
ford, 19 Abb. Pr. Rep., 464). \\Tien the certificate of the 
interest held by Robert in the estate of the testator was 
given by Eliza J. Arkenburgh, she made it in the most gen- 
eral terms, limiting it to his interest as residuary legatee. 
There was, therefore, nothing at that time from which the 
sheriff could be accurately informed as to the existence of 
the debt in favor of Robert, which was afterwards estab- 
lished. But the attachment itself and the notice which 
was served upon the defendants were broad enough in their 
terms to cover such indebtedness and constituted the at- 
tachment a lien thereon. Inability or inadvertence to 
mention such debt in the inventory filed by the sheriff 
ought not to be permitted to defeat the lien of the attach- 
ment, and the court possessed ample power to authorize an 
amendment of the inventory embracing such sums (Van- 
derheyden v. Gary, 38 How. Pr. Rep., 367). Such power 
has been exercised from an early day (Smith v. Hudson, 1 
Cow., 430), the practice in this regard being sufficiently 
liberal to secure rights fairly obtained (Courtney v. 
Eighth Ward Bank, 14 Misc., 386). Upon the final de- 
cree made by the surrogate determining the amount which 
Robert H. Arkenburgh was entitled to receive from the 
estate, it appeared that the defendant Eliza J. Arkenburgh 
claimed the amount thereof by assignment. Both parties 
thu^ claiming this fund the surrogate was without jurisdic- 
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tion to determine the respective rights therein. Such was 
the express adjudication upon appeal in this case (Matter 
of Arkenburgh, 38 App. Div., 473). While an appeal 
was taken from the decree of the surrogate, no appeal was 
taken from that part of the decree which found that the 
estate was indebted to Kobert H. Arkenburgh. As the levy 
was properly made, and as the surrogate was without jur- 
isdiction to determine the rights of the respective claim- 
ants, this action was properly brought (Davidson v. Chat- 
ham Nat. Bank, 32 Hun, 138 ; Kelly v. Breusing, 32 Barb. 
601, affirmed on appeal, 33id., 123). Nothing which ap- 
pears in C. C. Bank v. Parent (134 N. Y., 527) is in con- 
flict with this view. In that case there was no levy of the 
attachment upon the sum of money which was sought to 
be recovered in the action, and, therefore, it was held that 
a creditor's action could not be maintained. The case rec- 
ognizes, however, that had there been a levy upon the prop- 
erty, an action at the instance of the sheriff, under Sec- 
tion 655 of the Code, in aid of the attachment, would lie; 
as does also the case of Backus v. Kimball (62 Hun, 122). 
The complaint in this action averred all of the facts, 
and was clearly sufficient, if the plaintiff was entitled to 
recover. It appeared by the evidence that the defendants 
had the sums of money in their hands or under their con- 
trol prior to the commencement of the action. It became 
iheir duty, therefore, to pay the same in discharge of the 
lien prior to the time when the action was commenced. 
While the action is against the defendants in their repre- 
sentative capacity, yet the right to maintain the same and 
the obligation of the defendants with respect thereto, are 
entirely independent of any matters which concern the ad- 
ministration of the estate or the property of the deceased. 
Under such circumstances the provisions of Section 3246 
of the Code of Civil Procedure are applicable and author- 
ize the award of costs which has been made. Sections 1835 
and 1836 refer solely to claims presented by creditors of 
the deceased, and matters which constituted a charge 
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against the estate at tbe time of the death of the deceased. 
They have no reference to and do not. embrace a claim 
brought into being by the personal acts of the representa- 
tive, or a claim or demand arising solely out of matters in- 
dependent of the estate of the deceased. Under such cir- 
cumstances the claim is not one against the estate and 
therefore does not fall within these provisions of the Code. 
As the testimony authorized the Court to find that a prop- 
er discharge of duty on the part of the defendants required 
the payment of the money to the sheriff, it was also proper 
to direct the payment of interest thereon. (Matter of 
Trustees, 137 X. Y., 95). 

We find no error in the judgment: it should be affirmed. 
All concur. 



Note on action to compel delivery of personal property to sheriff. — 
Authority is given under Section 6S5 Code of Civil Procedure to 
the sheriff to bring such action, and it must be instituted in his name 
or in the name of the debtor. Hall v. Brooks, 2 Civ. Pro. 198, 

Th€ sheriff may bring an action to collect a debt attached before 
judgment in tftie action in which the attachment was granted. David- 
son V. Bank, 5 Civ. Pro. 338. 

The court has power over the money due under a contract and 
can direct payment in proceedings in aid of execution. Burnett v. 
Riker, 13 Civ. Pro. 338. 

The Court also has the power to order the party having the prop- 
erty to expose it to levy. Chambers v. Bentley, 15 Civ. Pro. 222. 

Property held by fraudulent transferers may be attached by the 
creditors of a fraudulent transferer and the conveyance set aside 
by an action brought by a sheriff in aid of the attadiment. Harding 
V, Elliott, 25 Civ. 294. 

Costs. — The sheriff is a mere normal party and not liable for 
costs where the plaintiff by leave of the Court or judge obtains 
permission to bring action of his own attorney jointly. Section 677, 
Code of Civil Procedure. Grant v. Crittenton, 13 Civ. Pro. 123. 

Costs against executor or administrator. — ^Where in the action 
against an administrator on a claim against his decedent brought by 
agreement in lien of a reference under the revised statutes, the 
daim presented was for $4,728.78 and the administrator interposed 
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a counter claim for $2,624.55, and tiie plainti£F defeated the counter 
claim and recovered judgment for $621.55. Tlie Court held in tt» 
opinion as follows: "When, however, as in this case the daun 
which the defendant seeks to enforce is without merit, and the 
plaintiff is compelled to overcome and resist it before he can obtain 
payment of diat which is his due, then the inter positiom of soch a 
claim makes an unreasonable resistance by the defendant to that of 
plaintiff and entitles the later when successful to the costs of the 
action The attempt by the defendant to re- 
cover through the suit brought against her, a large counter claim 
against the plaintiff and its failure brings her within the cases pro- 
vided for by section 1835 in which costs may be awarded to the 
plaintiff." Sutton v. Newton, 7 Civ. Pro. 333. Overheiser v. Moore- 
house, 8 Civ. Pro. II. But see Healy v. Murphy, 21 Civ Pro. 13. 

The prevailing party upon a reference of a claim against the estate 
01 a deceased person is entitled to recover the fees of reference and 
witnesses, and his other necessary disbursements as a matter of 
right. Krill v. Brownell, 10 Civ. Pro. 8; Larkins v. Maxon, 11 
Civ. Pro. 298. 

Upon the discontinuance of a reference under the revised statutes 
of a claim against a decedents estate, the defendant is entitled to 
statutory costs, and the fact that during the petKlency of the action 
the Court of Appeals has for the first time held that a judgment 
of a justice's court is barred by the statute of limitations at the end 
of six years and that the claim in litigation is such a judgment is 
no reason why the plaintiff should be permitted to discontinue with- 
out costs. Agar v. Tibbetts, 18 Civ. Pro., 338. 

The question whether costs shall be awarded against an executor 
or administrator is to be determined b'' the Court, and it seems 
that evidence tending to show whether the case is within sections 
183s, 1836, relating to costs in such an action is to be received on the 
trial, nor to aid the jury in finding a verdict but to enable the Court 
to decide whether costs shall be awarded against the defendant. 
Schenck v. Rickaby, 20 Civ. Pro., 384. 

When a ckim arising upon a promissory note alleged to have been 
made by a decedent was presented to his executors, and by fchem 
rejected, and thereafter their counsel refused to refer the claim, 
and the plaintiff succeeded in an action brought thereon it was held 
that the plaintiff could tax costs against the executors, and that the 
refusal to refer was sufficient to justify the imposition of costs, and 
that it was not necessary to determine whether the claim had been 
unreasonably resisted. Clark v. Corwin, 21 Civ. Pro., 158. 

Costs cannot be awarded against an administrator tmteis Iwo 
things concur, viz.; ist. Plaintiff's demand must hate been pre- 
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sented within the time limited by the published notice requesting 
creditors to present their claims and 2nd. The payment must 
have been unreasonably resisted or the defendant must have refused 
to refer it. King v. Todd, 21 Civ. Pro., 114. 

Where in an action against an administratrix upon a debt owing 
by her decedent the plaintiff had a verdict in his favor and there- 
upon entered judgment for the amount thereof and costs, which he 
taxed upon notice but without application to the Court for costs. 
Held that while the including of the costs in a judgment was 
premature and irregular and subject to be stricken out on motion 
of the plaintiff can satisfy the Court that he is entitled to them in 
order to do substantial justice the Court will disregard the irregu- 
larity. Effray v, Masson, 22 Civ. Pro. 59; see also note on this 
topic, 21 Civ. Pro., 258. 

The general rule is that costs will not be awarded against execu- 
tors. Ruth V. Davenport. 22 Civ. Pro. 121, 

Disbursements will be allowed although no reference is had. Out- 
house V. Odell, 24 Civ. Pro., 289. See also note to this case at 
page 290. 

Costs on appeal allowed. Benjamin v, Ver Nooy, 29 Civ. Pro. 
121 ; see also note collecting cases on the topic of this note append- 
ed to Davis V. Gallagher, 29 Civ. Pro. 149 and 152. 



IN RE CAFFREY. 



SrPRKME Court, Appelt.ate Divisiox, Second Depart- 
ment, Jfne Term, 1900. 

§ § 3367, 3369, 3370. 

Proceedings to determine damages, jurisdiction and power of com- 
missioners — Appointment of commission — Pleadings — Appeal, 

Under Laws 1897, c. 414 section 159, and Code Civ. Proc. sections 
3369, 3370— <:t)mmissioners appointed to assess damages for a 
change of grade have no authority to entertain a motion to dis- 
miss the proceedings because of the failure of the property owner 
to present to the board of trustees a verified claim for damages 
within 60 days after the change of grade was effected. 

A stipulation, between parties, that the commissioners may pass 
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upon and determine die issues raised therein by the answer, with 
the same force and effect as though the issues so tried had been 
tried before a court or referee, will not give the commissioners 
jurisdiction to pass on a motion to dismiss the proceeding, be- 
cause the petitioner's notice of claim for damages was not served 
within 60 days after the alleged change of grade, as required by 
Laws 1897, c 414, section 159, since under Code. Civ. Proc section 

3367. 

The jurisdiction of a court of general jurisdiction is presumed and 
is not questioned unless lack thereof is shown on the trial or ap- 
pears on the record. 

An appeal from an order confirming the report of the commissioners 
of assessment for opening a street presents no question of the 
regularity or validity of the proceeding, but involves the question 
only whether the commission properly discharged its function of 
ascertaining what compensatk>n, if any, should be made to the 
petitioner. 

(Decided June, 1900.) 

Appeal from special term, Westchester county. 

Application of James W. Caffrey for the appointment 
of commissioners to assess damages against the village of 
Xorth Pelham for a change of grade in a street. From 
an order confirming the report of the commissioners, the 
village appeals. Affirmed. 

Henry L. Rupert (William J. Marshall, on the brief), 
for appellant. 

Milo J. White, for respondent. 

Jknks, J. — In 1808 the village authorities of North 
Pelham began proceedings for street improvements. The 
petitioner, under section 159 of charter 414 of the Laws 
of 1897 (the "Village Law"), filed a claim for damages to 
his premises by the change and the raising of grades of 
certain streets. The claim was disputed, and upon the ap- 
plication of the petitioner the special term of this court 
appointed commissioners to ascertain the damage. On 
the day of the appointment this stipulation was made,: 

"It is hereby stipulated, by and between the attorneys 
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for the petitioner above named and the village of N<Mrth 
Pelham, that the commissioners appointed herein pass up- 
on and determine the issues raised herein by the answer 
to the petition herein, with the same force and effect as 
though the issues so tried had been tried by the Qpurt or a 
referee, upon the api>lication for the appointment of com- 
missioners, as provided by section 3367 of the Code of 
Civil Procedure (known as the 'Condemnation Law'), and 
that all the rights of the parties to the above proceeding 
be, and the same hereby are, reserved to each of aaid par- 
ties in the event of an appeal therefrom taken by either 
party." 

Tlie commission proceeded, and just before the close of 
the testimony for the petitioner the learned counsel for 
the village said, **We have the right, after you introduce 
whatever t-estimony that you have, to dismiss the proceed- 
ing upon the ground of a failure to serve the notice with- 
in the statutory time of sixty days from the time of the 
change of grade." The chairman of the commission said, 
*'A11 motions are reserved." Thereupon the petitioner 
rested. At the close of the testimony for the village the 
Mttorney moved to dismiss the petition and proceedings on 
the ground that the "petitioner's notice of claim for dam- 
ages herein was not served within the statutory period of 
sixty days after the alleged change of grade," and upon 
grounds of error in the admission of certain testimony. 
The motions were denied, under exceptions. The com- 
missioners reported in favor of the petitioner, and after 
due notice the report was confirmed. 

The avowed purpose of this api)eal is to obtain a construc- 
tion of this part of section 169 of chapter 414 of the Laws 
of 1897: "A person claiming damages from such change 
of grade must present to the board of trustees a verified 
claim therefor, within sixty days after such change of 
grade is effected," — the question being whether the wordd, 
**after such change of grade is effected," refer to when the 
work was done, or to when the resolution or ordinance 
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adopting the profile was enacted. And it is sought to 
raise this question by a review of the decision of the com- 
missioners upon the said motion made before them for a 
dismissal of the proceedings. But the conMuissioners had 
no power to entertain such a motion. Section 159 pro- 
vides in part: 

"A person claiming damages from such change of grade 
must present to the board of trustees a verified claim there- 
for, within sixty days after such change of grade is ef- 
fected. The board may agree with such owner upon the 
amount of damages to be allowed to him. If no agree- 
ment be made, within thirty days after the presentation of 
the claim, the person presenting it may apply to the su- 
preme court for the appointment of three commissioners 
to determine the compensation to which he is entitled. No- 
tice of the application must be served upon the board of 
trustees at least ten days before the hearing thereof. All 
proceedings subsequent to the appointment of the commis- 
sioners shall be taken in accordance with the provisions of 
the condemnation law, so far as applicable, except that 
the commissioners in fixing their award may make an al- 
lowance for benefits derived by the claimant from such 
improvement." 

The commissioners under the condemnation law are ap- 
pointed "to ascertain the compensation to be made to the 
oMTiers for the property to be taken for the public use 
f|>ecified." Section 3369, Code Civ. Proc. Their duties 
are to view the premises; to hear the proof and allega- 
tions of the parties; to reduce the testimony, if any be 
taken to writing; to ascertain and determine the compen- 
sation which ought justly to be made to the owners of the 
property appraised by them; and to report to the court. 
Section 3370, Id. tfnder the statute, plainly the sole 
power conferred upon these commissioners was to assess 
the damages. The constitution that authorizes such a tri- 
bunal limits its functions to the ascertainment of compen- 
sation (section 7, art. 1) ; and, if any further power is to 
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be conferred upon it, it must be done 1^ the legislature 
alone, within any prohibition of the organic law (In re 
Village of Middletown, 82 K Y. 196, 201). 

But it is contended that the power to determine the reg^ 
ularity of the proceedings was vested in this commission 
by the stipulation of the parties. The plain purpose of 
the statute is to constitute a tribunal to assess damages 
like imto a jury. The plain purpose of the stipulation is 
to confer powers upon the tribunal like unto those con- 
ferred upon a judge. The statute provides that they shall 
act as commissioners of condemnation act, whose powers 
are prescribed by section 3370 of the Code of Civil Pro- 
cedure. The stipulation would confer the powers defined 
by section 3367 of that Code, which in express terms con- 
fers such powers upon the court or its referee. This ques- 
tion is not even embarrassed by any action of the court be- 
low ; for it does not appear that the question now up was 
ever raised before the court, or even mentioned in the re- 
port of the commissioners or in the order of confirmation. 

Judge Cooley, in his Constitutional Limitations (page 
491), writes: 

"It is a maxim in the law that consent can never confer 
jurisdiction ; by w^hich is meant that the consent of par- 
ties cannot empower a court to act upon subjects which 
are not submitted to its determination and judgment by 
the law. * * • * Consent is sometimes implied from fail- 
ure to object, but there can be no waiver of rights by laches 
in a case where consent would be altogether nugatory." 

I am dealing now with jurisdiction not of the person, 
but of the subject-matter, — a distinction to be kept in 
mind, but which seems to have been lost sight of by the 
learned counsel in the case at bar. 

Tn Dudley v. Mayhew, 8 N. T. 9, the court said : 

"It has been long and correctly settled that not even a 
direct assent by the parties can confer jurisdiction, or 
render the judgment of a tribunal, in a matter over which 
it has not by law any cognizance, effectual. Coffin v. 
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Tracy, 3 Caines, 129 ; Davis v. Packard, 7 Pet. 276, 8 L. 
Ed. 684." 

In Oakley v. Aspinwall, 3 N. Y., at page 552, the court 

**But where no jurisdiction exists by law it cannot be 
conferred by consent, especially against the prohibitions of 
a law which was not designed merely for the protection of 
the party to a suit, but for the general interest of justice 
(citing authorities)." 

I note that the dissent expressed by Bronson, C. J., did 
ijot quarrel with the principle, inasmuch as he wrote, 
'^\nd, besides, this is not a question of jurisdiction." 

In Davidsburgh v. Insurance Co., 90 N. Y., 530, the 
court say: 

"There are, no doubt, many cases where the court hav- 
ing jurisdiction over the subject-matter may proceed 
against a defendant who vohmtarily submits to its deci- 
sion, but where the state prescribes conditions under which 
a court may act those conditions cannot be dispensed with 
by litigants ; for in such a case the particular condition or 
status of the defendant is made a jurisdictional fact." 

See, too, Dakin v. Demming, 6 Paige, 95. 

A stipulation or consent may effect jurisdiction of the 
person, but it cannot cover the action or the subject there- 
of. Parkhurst v. Machine Co., 65 Hun, 489, 20 N. Y. 
Supp. 395 ; Burckle v. Eckhart, 3 K Y., 132. See, too, 
Landers v. Railroad Co., 53 N. Y. 450, 460; Wheelock v. 
Lee, 74 N. Y. 495. If a plaintiff, upon defeat, should 
raise the objection of nonjurisdiction, the court in Sen- 
tenis V. Ladew, 140 K Y., 463, 36 K E. 650, were inclin- 
ed to the opinion that even he might prevail if the court 
was one where jurisdiction was expressly limited by stat- 
ute, or if there was some statutory exhibition of jurisdic- 
tion in a given case or class of cases. But the case at bar 
is more flagrant than some of the cases in the authorities, 
for here is an attempt to transform a jury into judges, and 
not merely an effort to extend the jurisdiction of a court. 
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Andrews v. Wheaton, 23 Conn. 114; Bishop v. Nelson, 
S3 111. 601 ; Hoagland v. Creed, 81 111, 506. None of the 
cases cited by the learned counsel for the appellant is at 
war with the principle applicable to this case. Brady v. 
Nally, 151 N. Y. 258, 45 N. E. 547, concerned the waiv- 
er of incompetency of oral testimony. In Deul v. Trus- 
tees, etc., 3 X. y. 197, the court expressly said that the re- 
quirement was not a jurisdictional one. In Sherman v. 
McKeon, 38 N. Y. 266, the owner of certain premises 
accepted payment of an award, and was held thereby to 
ronounco the objection that the taking of the property was 
unconstitutional. Allou v. Commissioners, Id. 312, holds 
that the state may waive a statutory provision as to pay- 
ments upon a tax sale within a certain time, as it was a 
matter of convenience and for the advantage of the state 
only. Vose v. Cockcroft, 44 X. Y. 415, was an action on 
a, bond given to relieve an attachment under an uncon- 
britutional statute, where it was held that the conduct of 
the obligor was a waiver. In Phyfe v. Eimer, 45 N. Y. 
102, there was a payment imder a lease where the statute 
had protected the tenant against his agreement to pay 
rent, but the court held that the tenant could, by his agree- 
ment, waive a statutory provision in his favor that affect- 
eel simply his property, and did not involve any considera- 
tion of public policy. I fail to see any apparent bearing 
of De Grove v. Insurance Co., 61 N. Y. 594. Ogdens- 
burgh & L. C. R Co. V. Vermont & C. R. Co., 63 N. Y. 
1 76, holds that a party may waive his right to appeal, oa* 
\k' deprived of it by stipulation, if that waiver be based 
upon some consideration or upon estoppel. \Vi]kiDs<»n v 
Insurance Co., 72 N. Y. 499, holds that parties to a con- 
tract may agree upon a shorter limitation to actions upon 
it than is fixed by general law. Baird v. Alayor, etc., 74 
\. Y., 382, holds that a party may waive his ^^private in- 
dividual right'' to a trial by jury instead of by a referee. 
The principle enunciated in Hilt(Mi v. Fonda, 86 N. Y. 
339, is that a private person may waive compliance by of- 
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ticals with a statute for his help. Steen v. Insurance Co., 
H9 N. Y. 315, holds that the consent of the parties could 
create a new contract of insurance unaffected by the for- 
feiture of the original contract. In Re Cooper, 93 N. Y. 
507, the landowner joined in the application for the ap- 
pointment of a commissioner, and after the termination of 
the proceedings moved to vacate them as unconstitutional, 
and as not complying with the statute, and it was held 
that there was a waiver of provisions for his benefit upon 
the principle of election. Sledeker v. Bernard, Id. 589. 
holds that binding effect of a stijmlation not to appeal. 
The learned counsel, as 1 liave said, fails to mark the dis- 
tinction between jurisdiction of the person and jurisdic- 
tion of the subject-matter. The former may be acquired 
by consent or by conduct tantamount thereto (McCormick 
V. Railroad Co., 49 N. Y. 303) ; not so as to jurisdiction 
of the subject-matter (authorities supra, and see Whee- 
lock V. Lee, supra). 

T need not dwell upon the danger of permitting parties 
to create tribunals, and thereby to recognize that private 
<^mpact may have the force of public statute. Private 
judgment might thus reconstitute the judicial system of 
the state, and confer upon inferior courts or bodies powers 
that were never contemplated when they were authorized, 
but which were, in effect, withheld from them by the wise 
t»r the wisdom of the people of the state. I have no doubt 
that the appellant deemed that it was acting wisely in the 
]Hiblic interests of the village in seeking a speedy adjudi- 
(^ation, but the public interests of a locality must give way 
before the public policy of the state. If the petitioner 
could not avail himself of the statute, the village should 
have raised that question upon his applicatipn for the ap- 
pointment of the commission ; for the statute requires 10 
days^ notice of the application for the appointment of the 
commissioners. The petition shows, somewhat vaguely, 
that the grad^e was changed during the year 1898, and this 
is denied by the answer. The petition also showd that a 
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notice of claim was "duly filed" on January 13, 1899, and 
it is admitted by the answer that such claim was filed on 
that date, but it is not alleged therein that the grade was 
changed more than 60 days previous to the filing of the 
claim. The jurisdiction of a court of general jurisdiction 
is presumed, and is not questioned unless lack thereof is 
shown on the trial or appears in the record. Barker v. 
Steamship Co., 91 Hun, 495, 36 N. Y. Supp. 256, affirm- 
ed 157 N. Y. 693, 51 N. E. 1089. We must assume then 
that the order of appointment was properly made. 
Further, there is no appeal from that order, and the notice 
of this appeal does not show any intention to bring up that 
order upon this appeal. In Re Ludlow St., 47 App. Div. 
318, 62 X. Y. Supp. 42, we held that an appeal from an 
order confirming the report of the commissioners of assess- 
ment in a street opening presents no question of the regu- 
larity or validity of the proceeding, but involves only the 
question of correct discharge of the duties of the commis- 
sion in imposing the necessary assessments and making the 
necessary awards. And so the only question here before us 
is whether the commission properly discharged its func- 
tion of ascertaining what compensation, if any, should be 
made to the petitioner. An appeal could have been taken 
from the order of appointment made by the special term. 
In re City of Buffalo, 64 N. Y. 547 ; In re Thompson, 
86 Hun, 405, 410, 33 N. Y. Supp. 467, affirmed 147 N. Y. 
701, 42 N. E. 726. But the decision of the commission as 
to the regularity or validity of the proceedings now sought 
to be reviewed is a nullity. Risley v. Bank, 83 N. Y., 
337; In re Walker, 136 K Y. 29, 32 N. E. 633. The 
question of the lack of jurisdiction of the commission in 
the premises can be first raised here. In re Livingston, 
34 K Y, 655, 570; Burk v. Ayres, 19 Hun, 17, 24; Dakin 
V. Demming, supra. To give effect to this stipulation on 
the ground of propriety in this case would still make a pre- 
cedent, and no court should give such play to private com- 
pact. Pressing needs make but poor precedents, and pre- 
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cedents may work much mischief, for Bacon has said: 
'•'For many times the things deduced to judgment may be 
meum and tuimi when the reason and consequence thereof 
may touch to point of estate." The only question before 
the court is whether the order of the special term confirm- 
ing the report of the commissioners of appraisal, who were 
appointed to award compensation and made their report 
of an award, should be confirmed. The appellant claims 
no error, and we find none. 

The order should be afiirmed, with costs. All concur. 



GAY V. RIEHMANN MANTEL CO. 

Supreme Court, Appellate Division, Fourth Depart- 
ment, July Term, 1900. 

§§ 2235, 2244, 2249. 

Summary ptoceedings-^^ounterclaim for damages. 

Section 2244 of Code of Civil Procedure cannot be so construed as 
to require a defendant to plead and litigate in summary proceed- 
ings any counter claim which he may have arising out of the re- 
lation of landlord and tenant of leased premises, and permit the 
recovery of a money judgment thereon when the petitioner is not 
permitted under the Code to recover judgment for the amount 
of rent due. 

The reasonable construction of section 2244 is that it only aothorizet 
such defenses to be interposed as might defeat the petitioner's 
right to the possession of the premises for which alone such sum 
mary proceedings is brought or permitted by the Code. 

{Decided, July, 1900.) 

Appeal from special term, Erie county. 
Action by Sarah A. Gay, as executrix, against the Rieh- 
mann Mantel Company. From a judgment of the special 
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term of the supreme court, affirming a judgment of the 
municipal court of Buffalo in favor of defendant, plain* 
4 tiff appeals. Affirmed. 

Elisha W. liolt^ for appellant. 

D. B, Tuttle, for respondent. 

McLennan, J. — The facts in this case are not in dis- 
pute, and a question of law only is presented for deter- 
mination by this appeal. The defendant entered into pos- 
session of certain premises in the city of Buffalo, IN". Y., 
owned by the plaintiff, under a written lease dated August 
31, 1899, which provides, among other things, as follows: 

"Said party of the first part hath agreed to let, and here- 
by doth let, and the said party of the second part hath 
agreed to take, and hereby doth take, those certain prem- 
ises situated in the said city of Buffalo, and known as 
^Ground Floor of Building Nos^. 39 and 41 Perry street,' 
with power to run machinery not to exceed (15) fifteen 
horse power, and steam heat, also steam for dry kiln, also 
use of shed in yard adjoining coal shed, for storage of lum- 
ber, size about 12x16, for the term of one year, to com- 
mence on the Ist day of October, 1898, and to end on the 
1st day of October, 1899, at eight o^clock in the forenoon. 
The said party of the second part agrees to j>ay to the said 
party of the first part the annual rent of one thousand 
dollars, in monthly payments of eighty three and 34-100 
dollars, on the first day of each month, in advance, with 
the privilege of two years more from October 1, 1899, to 
October 1, 1901, at same rental, by party of second part 
giving to party of first part written notice of such inten- 
tion to rent on or before August 1, 1899." 

The defendant paid the rent stipulated when and as the 
same became due and payable by the terms of said lease, 
until the Ist day of February, 1899, when it neglected to 
pay the rent for the month of March, 1899. It also 
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neglected to pay the rent for the month of April, 1899, 
whioh became due on the 1st day of that month. There- 
after, and on the 18th day of April, 1899, siunmary pro- 
ocedings were instituted by the plaintiff in the municipal 
court of the city of Buffalo to oust the defendant from the 
] ossosdion of the promises, on the ground of nonpayment 
pf rent, and on the ground that because of the default in 
the payment of rent the lessor (the plaintiff) had exercised 
the option given him by the provisions of the lease, and 
had terminated tho t(»nancy. In said proceedings a pre- 
cept was duly i.ssu(»(l ami served on the defendant, return- 
hI^Io before tlw nmnicipal court on a day specified. On 
*li«» return day tlie defendant did not api>ear, but made 
<iefault; and a final order was thereupon made by the 
municipal court adjudging that the defendant was in de- 
fault in the payment of rent, and adjudging that a war- 
rant issu(% disj)osses.sing the defendant of the premises in 
(juestion. Thereupon, and about the last of April, 1899, 
siiid warrant was issued, and the defendant was dispos- 
s( ssed of said premises, and since that time has not occu- 
pic(I tli(» sjinie or any ]>art thereof. The municipal court 
by irs jud<;menr did not assume to determine the amount 
of riMit due from the defendant to the plaintiff, or any 
other question affecting the rights of the parties, except 
t<' adjudge: 

•^That said tenant [defendant J holds over after default 
in payment of rent, without the permission of the said 
]>etitioner [the plaintiff] ; that the possession of said 
premises l)e delivered to said petitioner; that a warrant 
issue to put him in possession of said premises; and that 
he- recover against said tenant the sum of ninety-five cents 
for the costs of this proceeding.'' 

Thereafter, and on the 31st day of May, 1899, the 
jdaintiff brought this action in the municipal court of the 
city of Buffalo to recover the rent for default in the pay- 
ment of which the summary proceedings above referred to 
were instituted, to wit, the rent for the months of March 
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and April, 1899, amounting to the sum of $166.66. The 
defendant duly appeared, and by its answer denied that 
any rent was due or owing from it to the plaintiff, and 
pleaded a counterclaim of $415.25 damages alleged to 
have been sustained by it on account of the failure of the 
plaintiff to furnish power and heat to it while occupying 
said premises, as provided in said lease. The issues so 
framed were tried by the municipal court, and it found 
and decided that the whole amount of rent for the months 
of March and April, 1S99, was due and owing to the plain- 
tiff, and the plaintiff was credited with the full amount 
thereof ; but the court also found that the defendant had 
sustained damages in excess of said sum to the amount of 
$261.91, by reason of the failure of the plaintiff to furnish 
power and heat as required by the lease in question, and 
judgment was entered accordingly and in favor of the de- 
fendant for $261.91, with $25 costs. From the judgment 
so entered an appeal was taken to the special term of the 
supreme court upon questions of law only. The judgment 
of the municipal court was affirmed by the special term, 
and from the judgment of affirmance this appeal is taken. 
Upon the trial in the municipal court the evidence of- 
fered and given by the defendant for the purpose of prov- 
ing its counterclaim* was duly objected to by the plaintiff 
on the ground, in substance, that the final order in sum- 
mary proceedings which was introduced in evidence was 
b bar to its counterclaim, and that the only question which 
should be litigated was the amount of rent which was due 
and owing to the plaintiff under the terms of the lease in 
question. The objection was overruled, and the evidence 
was received, and an exception was duly taken by the 
plaintiff. This objection and exception present substan- 
tially the only question involved upon this appeal. 

Section 2244 of the Code of Civil Procedure provides: 

"At the time when the precept is returnable * * * 

the person to whom it is directed * * * may file with 

the judge or justice who issued the precept a written 
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answer verified in like manner as a verified answer in an 
action in the supreme court, denying generally the allega- 
tions or specifically any material allegations of the peti- 
tion, or setting forth a statement of any new matter con- 
stituting a legal or equitable defense or counterclaim. 
Such defense or counterclaim may be set up and estab- 
lished in like manner as though the claim for rent in such 
proceeding was the subject of the action." 

It is the contention of the plaintiff that under this sec- 
tion the defendant had a right in the sunmiary proceed- 
ings to set up and plead its counterclaim for damages, and 
ihat, having failed so to do, it is barred from pleading the 
same in this action, and that the final order and judgment 
in the summary proceedings was res ad judicata and con- 
clusive upon the parties. The petition in the summary 
proceedings instituted by the plaintiff, which in all things 
complied with the provisions of the Code, did not demand 
a judgment for rent against the defendant, or ask to have 
the amount of rent due adjudicated or determined. It 
simply asked for a final order removing the tenant from 
the premises, and that was the only relief to which the 
plaintiff was entitled in that proceeding. Section 2235 
of the Code of Civil Procedure prescribes who may make 
such petition, the facts which must be alleged to entitle 
the petitioner to relief, and prescribes the relief which 
may be obtained, to wit, "a final order to remove him or 
them accordingly." Section 2249 of the Code provides the 
scope of the final order or determination to be made by 
the court in such proceeding. It provides that, if the de- 
cision of the judge or justice before whom such proceed- 
ing is pending is in favor of the petitioner such, "judge 
or justice must make a final order awarding to the pe- 
tition the delivery of the possession of the property. * * 
* If the verdict or decision is in favor of the person 
answering, the judge or justice must make a final order ac- 
cordingly, and awarding to him the costs of the special 
proceeding." In none of the provisions of the Code re- 
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lating to such proceedings is provision made fop render- 
ing or giving judgment in favor of the plaintiff for the 
amount of the rent due ; nor is there any authority under 
the sections of the Code for rendering a money judgment 
In favor of the defendant, unless it may be found in sec- 
tion 2244 above quoted. The law relating to the muni- 
cipal court of Buffalo, as amended by chapter 101 of the 
laws of 1898, cannot aid the plaintiff's contention, as the 
final order clearly does not comply with the provisions of 
that law, in that it does not specify the amount of rent due. 
We think section 2244 cannot be so construed as to require 
a defendant to plead and litigate in summary proceedings 
any counterclaim which he may have, arising out of the 
relation of landlord and tenant of leased premises, and 
permit the recovery of a money judgment thereon, when 
the petitioner, as we have seen, is not permitted under the 
Code to recover judgment for the amount of rent due. The 
reasonable construction of section 2244 is that it only 
authorizes such defenses to be interposed as might defeat 
the petitioner's right to the possession of the premises, for 
which alone such sununary proceeding is brought, or per- 
mitted by the Code, This was held to be the meaning of 
the section by the appellate term of the supreme court in 
Wulff V. Cilento, 28 Misc. Rep. 551, 59 N. Y. Supp. 525. 
In that case, as in this, the petitioners sought to oust their 
tenant for non-payment of rent, and were met by a verified 
answer containing a general denial, and a counterclaim 
for damages alleged to be the result of a breach of the 
contract of lease. A final order was made, awarding pos- 
session of the premises to the landlord, and denying relief 
to the tenant under its counterclaim, upon the ground that, 
the proceeding being special and solely for possession, a 
money judgment might not be rendered either way, and 
the final order so made was affirmed. In Constant v. Bar- 
i^tt, 13 Misc. Rep. 249, 84 K Y. Supp. 163, the same 
question was passed upon by the general term of the New- 
York common pleas ; and it was held that the amendment 
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to Section 2244 of the Code of Civil Procedure, whereby 
.the tenant was allowed to set up a statement 6t any new 
matter constituting a legal or equitable drfense or counter- 
claim, was made to meet some special emergency, and 
without any regard to the general scheme adopted in sum- 
mary proceedings, and it was said by Mr. Juataoe Book- 
Slaver, in writing' the opinion of the court, "There is no 
provision anywhere for special verdicts or findings by the 
court or jury, and nothing authorizing a decree adjusting 
or enforcing the equities between the parties." 

The conclusion is reached that, in sunmaary proceedings 
instituted for the purpose of obtaining possession of leased 
premises because of the failure on the part of the tenant 
to pay rent, a failure on the part of the tenant to plead a 
counterclaim in such proceeding, arising on account of a 
breach of the contract of lease by the landlord, does not 
preclude the tenant from pleading such counterclaim in 
an action broui^ht to recover the amount of rent due, and 
obtaining judgment therefor against the landlord. It fol- 
lows that the judgment appealed from should be affirmed, 
with costs. 

Judgment aftinnod with costs. All concur. 



Note Summary Proceedings — Answer. — The answer must be veri- 
fied, a counter affidavit cannot be accepted. Yuelin v. Meade,, i 
Civ. Pro., 446. See note to this case foot of pages 446 and 417. 

Adjournment.. — Summary proceedings pending in a district court 
in the city of New York may be adjourned both before and artcr 
answer by the clerk in the absence of the justice. 

An answer may be received on the la^ adjourned day 'though not 
filed before. Deutermann v, WiJson, 15 Civ. Pro., 411. 

Under section 2244 of tfie Code of Civil Procedure as amended 
in 1893 a tenant may plead in summary proceedings an equitable 
defense which will defeat the proceedings in whole or in pan, but 
be cannot obtain any affirmative relief against the Undlord, and the 
tenant where he is entitled to affirmative relief instead of pleading 
his equitable defense or counterclaim may invoke the aid of a court 
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of equity at once, and where he does so the court of equity will en- 
join the summary proceedings instituted by the landlord until the 
determination of the action. Rogers v, Earle, 23 Civ. Pro., 220. 

The provisions of section 2244 of the Code of Civil Procedure per- 
mitting the interposition of a counter claim in summary proceeding^ 
"in like manner as though the claim for rent in such proceeding 
was the subject of an action" do not extend to a claim by the tenant 
for damages sustained by reason of a conversion of chattels by his 
landlord. Burrell v. Do Sim, 24 Civ. Pro., 243. See note and cases 
cited at foot of page 244. 

A counter claim against the landlord personally may not be in- 
terposed in a summary proceeding brought in the capacity of a 
guardian. Gall&gher v. Brew'g Co., 25 Civ. Pro., 106. 

An answer in summary proceedings to recover possession of 
demised premises biust deny generally the allegations or specifically 
any material allegaton of the petition or setting forth a statement 
of any new matter constituting a legal or equitable defence of 
counter claim. Collender v. Smith, 26 Civ. Pro. 318; s. c. 20, misc. 
614. See also the following cases: Abeles v. Benoliel, 3 Law 
Rec, 128; Bien v. Bixby, 18 Misc., 415; Wulff v, Cilento, 28 Misc., 
551 ; Matter of McCormick, 30 Misc., 285 ; Neusberger v. Prodelef- 
sky, 64 N. Y., Sup., 131. 



In the matter of the application of THEODORE 

B. GATES, AN ATTORNEY &C.^ TO ENFORCE HIS LIEN, V, 

SAMUEL II. COOMBS, as assignee of WALTER 
T. CLOTS & BROTHER'S SONS. 

Supreme Court — Appellate Division — Second De- 
partment, May Term, 1900. 

Attorney's lien. — JVhat constitutes "proceeds of judgment." 

An attorney's lien attached upon the rendition of a judgment. 

The language of section 66, Code of Civil Procedure, is very compre- 
hensive and creates a lien in favor of the attorney on his client's 
cause of action in whatever form it may assume in the course of 
the litigation, and enables him to follow the proceeds into tbe 
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hands of third parties without regard to any settlement before or 
after judgment. 
^Decided May, 1900.) 

Appeal from an order made at Special Term, Kings 
County, on the 26th day of February, 1900, directing the 
said Samuel II. Coombs, as assignee, to pay to said Theo- 
dore B. Grates $90, the amount realized by said assignee 
upon the sale of certain judgments on which said Gates 
had an attorney's lien for costs. 

/. A, Burr (Robert H, Wilson with him on the brief) 
for appellant-assignee. 

Theodore B, Oates, in person, for respondent. 

Jenks, J. — The respondent, an attorney, recovered 
certain judgments for clients who subsequently made a 
general assignment for the benefit of their creditors. The 
attorney moved that the assignee pay his claim for ser- 
vices in gaining such judgments, or that he, the attorney, 
be authorized to enforce the payment of the costs of the 
judgments in satisfaction of his lien in each case. The 
8})ecial term, on April 18, 1899, ordered that the attorney 
for the assignee "having stipulated in open court to com- 
mence, within a reasonable time, proceedings supplemen- 
tary to execution upon the various judgments set forth in 
the exhibits attached to said petition and to pay to the said 
TheodoTe B. Gates out of each one of the judgments so 
collected the costs of said Theodore B. Gates included in 
each judgment so collected," the motion be denied. On 
!N"ovember 9, 1899, the assignee gave notice of the sale of 
a number of judgments recovered by his said assignors, 
including those in question, and in that notice stated that 
these particular judgments were sold subject to any claim 
of Theodore B. Gates for attorney's liens for costs. These 
■particular judgments were sold subject to any claim of 
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Theodore B. Gates for attorney's liens for costs. These 
particular judgments were sold to one Bladen on Novem- 
ber 23, 1899, for $90, a sum smaller than the amount of 
the attorney's lien. In February, 1900, the attorney 
moved that the said assignee or the said Bladen pay to 
him the proceeds of the sale of said judgments. The 
learned special term ordered that such proceeds be paid 
h} the assignee to the attorney, and this appeal brings up 
that order for review. 

This proceeding deals with the taxed costs only. The 
attorney's lien attached upon the rendition of the judg- 
ment (Bevins v. Albro, 86 Hun, 590; Pulver v. Harris. 
52 N. Y., 73) and is superior to any title of this assignee 
(Ward V. Craig, 87 N. Y., 550; Bishop on Insolvent 
Debtors, sec. 340; Russell v. Somerville, 10 Abb. N. C, 
o95 note; Schnitzler v. Andrews, 16 N. Y. Weekly Di- 
gest, 74; Matter of Bailey, 31 Hun, 608-^ Merchant v. 
Sessions, 5 N. Y. Civ. Proc., 24). The judgment itself 
was sufficient notice of such lien (McGregor v. Oomstock, 
28 K Y., 237; Marshall v. Meech, 51 K Y., 140; De 
laney v. Miller, 84 Hun, 244). The question here pre- 
sented is practically between the attorney and his client. 

Section 66 of the Code of Civil Procedure now pro- 
vides that "the compensation of an attorney or counselor 
for his services is governed by agreement, express or im- 
plied, which is not restrained by law. From the com- 
mencement of an action or special proceeding, or the ser- 
vice of an answer containing a counterclaim, the attorney 
who appears for a party has a lien upon his client's cause 
of action, claim or counterclaim, which attaches to a ver- 
dict, report, decision, judgment or final order in his 
client*s favor, and the proceeds thereof in whosoever hands 
they may come ; and the lien cannot be affected by any 
settlement between the parties before or after judgment 
or final order. The court, upon the petition of the client 
or attorney, may determine and enforce the lien." In 
Peri V. New York Central RR. (152 N. Y., 621) the 
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court, in commenting upon this section, say : "TWs lang- 
uage is very comprehensive, and creates a lien in favor of 
the attorney on his client's cause of action, in whatever 
form it may assume in the course of the litigation, and en- 
ables him to follow the proceeds into the hands of third 
parties, without regard to any settlement before or after 
judgment." 

I think that this money in the hands of the assignee 
must be fairly regarded as the "proceeds" of the judgment. 
The word "proceeds" is equivellent with harvest or pro- 
duct. It is generally defined and understood as "the 
amount proceeding from some possession or transaction, 
especially the amount derived from the sale of goods" 
(Cent. Diet.). It is "the useful or material results of the 
action or course" (Stand. Diet.). And such are substanti- 
ally the definitions of the law lexicographers (Black, 
Bouvier, Kinney, Papelye). It is a word of great gener 
ality (Amer. and Eng. Ency. of Law, "Proceeds;" 
Phelps V. Harris, 101 U. S., 380), and of equivocal im- 
Itort (Thompson's Appeal, 89 Pa. St., 46). The money 
in the hands of the assignee was obtained through a 
sale of the judgment, and; therefore, proceeded from 
its possession as fully as if it had followed an 
execution by the sheriff. And so the language of the 
statute need not be strained in order to make it as broad 
as the principle upon which it is based ; for this charging 
lien, as it is called, was a device of the courts, lest knavish 
clients should reap recoveries and not require the labor 
that brought the harvest (Goodrich v. McDonald, 112 N. 
Y., 157, 163; In re Knapp, 85 K Y., 284). Now, the 
manner of gathering the fruits of the judgment would not 
affect a principle that would protect the labor and skill 
that gained that judgment. And so the test question was, 
whether the fund produced was the fruit of the judgment 
oi decree. In Ormerod v. Tate (1 East, 464), where the 
money was obtained by arbitration. Lord Kenyon, Ch.J., 
said: **The convenience, good sense and justice of the 
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theory require that an attorney should have the same lien 
on damages awarded as if they were recovered by the 
judgment of the court in the ordinary course of the cause." 
See, too, Davies v. Lownes (3 C.B., 808), where the fund 
was received by compromise. Many cases are collected in 
Wharton on Agency (sec. 626). See, too, Turwin v. Gib- 
son (3 Atk., 720) ; Mitchell v. Oldfield (4 T. R., 123) ; 
Read v. Dupper (6 T. R., 361) ; Randall v. Fuller (ibid., 
456) ; Skinner v. Sweet (3 Madd., 131) ; In re Knapp 
• {supra) ; Ward v. Craig (supra) ; Weeks on Attorneys, 
369. This theory of the common law has always been 
recognized, but the statutes declarative thereof have, of 
course, by their terms restricted its application. Our 
statute. Section 66 (supra), was greatly broadened by the 
amendment of 1879, and again by that of 1899. This is 
to be kept in mind in reading the decisions in affirmance 
of the principle (Peri v. New York Central RR., (su- 
pm) ; Bevins v. Albro (supra). 

The appellant contends that the word "proceeds"' means 
only the money collected from the judgment debtor by ex- 
ecution or process of law, or received in liquidation. But 
this limitation is warranted, either by the letter ot by 
tlic spirit of the present statute. It is true that when a 
judgment has been satisfied or released, the court will re- 
store it for the protection of the attorney, but it must be 
shown that fraud will work against the attorney or to his 
prejudice (Poole v. Belcha, 131 N. Y., 200; Bailey v. 
Murphy, 136 N. Y,, 50). Hence this is not done, as the 
appellant would have it, for the reason that the sole remedy 
of the attorney is to follow the judgment. Nothing in 
Marvin v. Marvin (46 St. Rep., 259), or Spors v. Shul- 
thesis (28 N. Y. St. Rep., 50) cited by the learned counsel 
for the appellant, establishes his proposition; while in 
Goodrich v. McDonald (20 K Y. St. Rep., 509; s, c, 112 
T^. Y., 157), also cited. Earl, J., is careful to point out 
that the judgment there was perfected two years before the 
amendment of Section 66, "enlarging the scope of that 
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section, so that now an attorney who appears for a party 
has a lien upon his client's cause of action, which attaches 
*to a verdict, report, decision or judgment in his client's 
favor and the proceeds thereof, in whosesoever hands they 
may come ;' " and that as the section as amended was pro- 
spective, it was not, applicable to the case at bar. The ap- 
pellant further contends that inasmuch as the assignee sold 
the judgment subject to the lien of the attorney, therefore 
not only the lien survives, but he has perforce relieved 
himself from any liability. He was bound, however, to 
sell them subject to the lien, in the absence of any consent 
on the part of the lienor. The argument of the appellant 
would suggest an easy method to avoid the statute, and so 
to relegate the lienor to perhaps a fruitless remedy, while 
the client, the principal debtor with the tangible pro- 
ceeds of the judgment in his hands, goes free. The courts 
neither revive nor keep alive judgments to make the pay- 
ment of the 'debt doubtful, but to assure it. The authori- 
ties cited by the appellant are, for the most part, decisions 
imder the statute prior to the drastic Amendment of 1879, 
and his argument would in effect nullify that amendment. 
Nor can the appellant be heard to say that the $90 was 
not gained by , supplemental proceedings as contemplated 
by the order of April 18th, for he himself has put the 
condition beyond performance by his sale of the judg- 
ments. The stipulation relied upon by the appellant to 
the effect that the attorney must point out the judgment 
debtors and request proceedings was not signed by the at- 
torney nor is there sufficient proof of his acquiescence 
therein. Upon the record the sole stipulation between the 
parties is that made in open court at a later date and era- 
bodied in the order of April 18th. The amount of the 
costs was a definite sum. The practice of the attorney was 
warranted (Peri v. New York Central EE., supra, sec. 
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66, Code of Civil Procedure, as amended by chap. 61 of 
the Laws of 1899). 

We think that the order of the learned Special Term 
should be affirmed, with costs. 

All concur. 



ALBERT H. DOLLIVER v. THE AMERICA!^ SWAN 
BOAT CO. 

New York Supreme Court — Special Term — Kings 
County, July, 1900. 

§66. 
Attorneys lien,— Settlement of action by parties. 

The right of parties to settle an action is not subject to an %ttorae/% 
lien, but such lien is subjected to it. Section 66 of the Code of 
Civil Procedure does not prevent the parties from making a com- 
plete settlement of the action without the consent of their at- 
torneys. 

But where the parties make a collusive or fraudulent settlement for 
the purpose of cheating an aittomey out of his compensation, the 
court will set aside the satisfaction of the judgment, or permit 
the attorney to enter judgment or continue the action for his own 
benefit. 

Remedy of attorney under circumstances disclosed by case at bar. 
Held to be by suit to foreclose his lien, making the plaintiff and 
defendant in the present action parties defendant. 

{Decided, July, 1900.) 

Petition by H. HuflFman Browne, attorney for the plain- 
tiff, for permission to continue this action for his own 
benefit as snch attorney, the same bavins: boon settled by 
the parties. 

H. H, Browne, for the petition. 

Ilirsli cf Rasquiny opposed. 

Gayxor, J. — This was an action to recover $3,000 for 
alleged services rendered. The anflwer put the claim in 
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issue. The parties settled the action before trial without 
regard to their attorneys, and the plaintiff gave a release. 
The ternM of the settlement were that the defendant should 
employ the plaintiff for eighteen months at $17 a week. 
And now the plaintiff's attorney repudiates the settlement, 
and asks for leave to go on with the action in order to get 
judgment against the defendant on the cause of action to 
the extent of his compensation. 

The settlement was not a collusive and fraudulent one 
by the parties against the attorney for the plaintiff, i. e., 
to prevent him from getting his compensation out of the 
cause of action ; nor is it claimed to be. On the contrary, 
it was an honest settlement. It follows that the applica- 
tion must be denied. The t>arties to an action have the 
absolute right to settle the action without regard to the ad- 
vice or wishes of their attorneys. And the lien of the at- 
torney is subject to this right. Such lien does not permit 
him to prevent the parties from honestly settling their dis- 
pute. Such right of the parties to settle is not subject to 
the attorney's lien, but such lien is subject to it. The 
cause of action is subject to such settlement, and such lien 
is on the cause of action subject to such settlement. It 
will not be questioned that this was always so. "It is cer- 
tainly a general rule that parties to an action may settle 
the same without the intervention of the attorneys" 
(Coughlin V. N. y. C. RR., 71 K Y., 447). But it 
seoms to be questioned whether it is now so, because of the 
amendment in the year 1S79 to Section 66 of the Code of 
Civil Procedure in these words: 

"From the commencement of an action or special pro- 
ceeding, or the service of an answer containing a counter- 
claim, the attorney who a})pears for a party has a lien 
upon his client's cause of action, claim or counterclaim, 
which attaches to a verdict, report, decision, judgment or 
final order in his client's favor, and the proceeds thereof 
in whosoever hands they may come ; and the lien cannot be 
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■ * 

affected by any settlement between the parties before or 
after judgment or final order." 

This statute giving the attorney a lien on the cause of 
action itself (which he never had before), and providing 
that such lien "cannot be affected by any settlement be- 
tween the parties before or after judgment," has not the 
effect claimed, i. e., it does not prevent the parties from 
making a complete settlement of the action without the 
consent of their attorneys. This has been recently decided 
by the Court of Appeals in Peri v. K Y. C. RR. (162 N. 
Y., 521), where in answer to such contrary suggestion the 
court implicitly said: "This criticism overl^ks the fact 
that the existence of the lien does not permit the plaintiff's 
attorney to stand in the way of a settlement The client is 
still competent to decide whether he will continue the liti- 
gation or agree with his adversary in the way." To say 
that the client may settle, and that "the lien does not per- 
mit the plaintiff's attorney to stand in the way of a settle- 
ment" by the client, and then to say that the attorney may 
repudiate the settlement, and go on harassing the defend- 
ant with the action as a speculation for his own benefit, 
would be a contradiction both in substance and in terms; 
and would besides reduce the profession to the condition 
of common barrators, under the dictate of a wise public 
policy, i. e., that the parties to an action not only have the 
absolute right to make an "honest" settlement of the action 
without regard to their attorneys, but are encouraged by 
law to do so. The Hen on the cause of action does not 
prevent a settlement. But it still continues in force and 
is not affected as a lien, and is carried along by the settle- 
ment to the sum or value agreed upon ii\ the settlement, 
the same as it is carried to the judgment if there be one. 
This is all that is meant by the provision that the lien can- 
not be affected by a settlement. 

Whatever misunderstanding there be on this subject 
seems to grow out of the other rule, that if the parties niake 
a collusive or fraudulent settlement for the purpose of 
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cheating an attorney out of his costs or compensation, then 
the court will, if the attorney cannot get justice otherwise, 
set aside the satisfaction of the judgment, or permit the 
attorney to enter judgment, or (under the present exten- 
sion of the rule in this state) continue the action for his 
own benefit, if a judgment or the time for entering judg- 
ment has not been reached. Let it be noted agficin that this 
rule exists only in cases of such "collusive and fraudulent'' 
settlements against attorneys. It has no existence in re- 
spect of "honest" settlements. We got the rule from Eng- 
land and enlarged it. There (as here formerly) the at- 
torney had no lien until judgment. He had a lien by com- 
mon law on the judgment only, and for his costs only, 
which were regulated by the fee bill and taxed. If the 
parties collusively settled just before judgment (i. e., be- 
fore his Hen came into existence) for the fraudulent pui^ 
pose of preventing the plaintiff's attorney from getting a 
lien for his costs by means of a judgment, and of cheat- 
ing him out of them, the plaintiff being irresponsible, then 
the court would permit the attorney to enter judgment so 
as to frustrate the fraud (Swain v. Senate, 5 Bos. & Pul.,. 
99 ; Chapman v. Ilew, 1 Taunt, 341 ; Cole v. Bennett, 6^ 
Price, 16). But if the settlement was bonna fide, and 
not fraudulent and collusive against the attorney, his ap- 
plication to enter judgment was denied (Welsh v. Hale, 1 
Doug., 237; Marr v. Smith, 4 B. & A., 466). The rule 
was extended to embrace the compensation agreed upon 
by the attorney and client, after such agreements were 
permitted by our first code of procedure. The rule is 
stated in the Coughlin case (supra) y i. e., tha.t "since the 
time of Lord Mansfield it has been the practice of courts 
to intervene to protect attorneys against settlements made 
to cheat them out of their costs. If an attorney has com- 
menced an action, and his client settles it with the opposite 
party before judgment, collusively, to deprive him of his 
costs, the court will permit the attorney to go on with the 
suit for the purpose of collecting his costs" (p. 447). And 
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the court of appeals has always been careful to state the 
rule as being applicable to such fraudulent and collusive 
settlements only, and not to honest settlements, and in the 
Peri case (supra) it explicitly said that the attorney's lien 
on the cause of action (which has existed by statute since 
1879) cannot stand in the way of settlements by the 
parties, i. 'e., of "honest" settlements. Fraud, of course, 
taints everything, and to frustrate it all ordinary rules 
give way. 

I am cited to the case of Pilkington v. Brooklyn H. RR. 
{49 App. Div., 22), but there is nothing in it contrary to 
the foregoing decisions of our highest court, as seems to 
l»e supposed. There, as part of the settlement between the 
parties, the defendant agreed to pay the plaintiff's attorn - 
xyy any claim for costs and compensation for which he had 
.1 lien. The court at special term entered an order on mo- 
tion summarily fixing the amount and ordering it to be 
paid. The Appellate Division held that this could not be 
done; that the defendant was entitled to a trial of the 
matter; that the summary method provided for by the last 
sentence in S.ection 66 of the Code applied only between 
attorney and client; and that the attorney sliould have 
brought a suit instead of a motion. If it also held that the 
attorney could continue the original action for his own 
benefit, it no doubt did so on the theory that the settlement 
was collusive and fraudulent, to cheat him, and that the 
fund paid to his client could no longer be reached by him 
to satisfy his lien, and that such client was insolvent : for 
«uch is the established rule, the defendant standing only 
in the position of surety toward the plaintiff's attorney in 
respect of his compensation and his lien therefor (Lee v. 
V. O. Car Co., 126 N. Y., 579 ; Poole v. Belcha, 131 X. 
y., 200; Peri v. K Y. C. RR., 1.52 N. Y, 521). 

The remedy of the plaintiff's attorney here is to begin 
-ft suit to foreclose his lien, just as though it were a me- 
chamc'a lien or any other lien, making the plaintiff and 
the defendant parties defendant f Zimmer v. Met. St R'y. 
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Law Jour., July 6, 1900). Their settlement did not de- 
stroy his lien. It continued upon the amount or value 
of the settlement. That is the meaning of the provision in 
section 66 of tlio Tode already quoted, that such lien "can- 
not be affected by any settlement between the parties, be- 
fore or after judgement or final order." And it was not 
necessary that he should have served any notice of his lien ; 
the statute is, in and of itself, such notice (Peri case, 
supra). In such suit he will get an absolute judgment 
against his client for the amount he is entitled to and an 
alternative judgment against the other defendant that it 
pay the amount covered by the lien if such amount be not 
collected out of the client. Nor is there any practical diffi- 
culty, beyond what is encountered in other suits every day, 
about fixing such amount covered by the lien. The at- 
torney had a lien on the cause of action; the cause of 
action was honestly settled by the parties; by such settle- 
ment the cause of action merged or terminated in the 
rtniount or vahio of the consideration given in settlement 
aiwl thus hf came determined and fixed ; and to that amount 
or vnliio tlie lioTi now attaches. Tf there were no such 
an^MUit or value, but a settlement for nothing, the lien 
Avonld be extinct. Whatever the attorney may be entitled 
to recover of his client above the amount he gets under his 
lien is of no concern here. 
The application is denied. 



LITTLE FALLS NAT. BA:NK v. KING ET AL. 

SrPRKME C^OURT ApPKLLATE DIVISION FOFRTH DE- 
PARTMENT, July, 1900. 

§§2719, 2749, 2750. 
Executors and administrators — Order of payment of debts. 

The order of payment is prescribed by statute, and the provision 
is express that "preference shall not be given in the payment of 
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a debt over other debts of the same class." Except judgments 

docketed against the decedent 
Where the decedent dies intestate the title of the heir at law is 

subordinated to the lien of the creditors which remains a burden 

for the period of three years after the issuing of the letters of 

administration. 
(Decided, July, 1900.) 

Appeal from trial term, Herkimer county. 

Action by the Little Falls National Bank against 
Charles King, individually, and as executor of the last will 
of Seth M. Richmond, deceased, and others. From an 
interlocutory judgment in favor of plaintiff, defendants^ 
except Charles King, appeal. Reversed. 

Seth M. Richmond, at the time of his death, on April 27, 
1895, was the president of the plaintiff, and the owner of 
certain property known as the "Saxony Ejiitting Mills," 
in the city of Little Falls, in said county. For some time 
before his death this property had been under the manage- 
men of Charles King, his son-in-law. Mr. Richmond ex- 
ecuted his last will and testament, bearing date March 30^ 
1894, and the same was duly admitted to probate, as a will 
01 real and personal property. May 4, 1895, and on the 6th 
of May letters testamentary were issued to said King, who 
was named as the executor therein, conjointly with the 
wife of the testator, but she had died previous to her hus 
band. By said will the testator devised afid bequeathed to 
said King all of said knitting mills property, including 
the tools, machinery, merchandise, accounts, etc., forming 
c part of said business, vesting the title and possession 
thereof in said King immediately upon the death of said 
testator. The will, however, made the same-subject to cer- 
tain debts by the following provision: "This devise and 
bequest, however, is upon the condition that all the debts 
and obligations, of every name and nature, owing by said 
Saxony Knitting Mills Company, and which has been 
contracted by or on account of that branch of my business, 
is assumed and paid by the said Charles King; and I 
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hereby impress a trust and lien upon my said real and 
personal property, hereby devised and given to said 
Charles King, for the payment of such debts and obliga- 
tions, and make such payment of those debts a lien there- 
on." The residue of his property was given to his wife 
during life, with remainder over to his daughter, the wife 
of said King. The will also gave the executors a qualified 
power to "sell the real estate, as follows : "Fourth. I here- 
l.v authorize jmd empower my executors, as such, v:ben- 
ever they shall deem it best, to sell and convey my real 
estate, or any part thereof, other than that which is speci- 
t'cally devised, and execute proper conveyances thereof." 
At the time of his death, Richmond owed the plaintiff 
$35,000, which were evidenced by promissory notes, some 
of which were in form against King or others, as makers, 
to avoid the criticism that the bank had loaned to Eich- 
raond in excess of 10 per cent, of its capital stock. The 
avails of these notes had been used in the knitting mills 
business, and, under the clause of the will, were a lien 
upon that property. There were other outstanding obliga- 
tions against Mr. Richmond, of like character of those 
held by the plaintiff, aggregating about $32,000. The 
testator owned other property, and owed other debts, 
amounting to about $30,000. King assumed possession 
of the knitting mills property, and, as the notes, held by 
the plaintiff severally matured, he renewed them. Some 
were signed by his wife and some by himself, but all were 
taken in renewal of the obligations made by King, and 
the practice of renewing continued until King became in- 
solvent, in 1898. As the notes were renewed from time 
to time, they were marked "Paid," and delivered to King, 
although they were subsequently, and before the com- 
mencement of this action, returned to the plaintiff. It de- 
veloped that the testator, at the time of his death, was in- 
solvent, and, his personal property proving insufficient to 
meet his debts, certain creditors with unsecured claims. 
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on the 28th day of May, 1898, began a proceeding in the 
surrogate's court of said county, pursuant to title 5 of 
chapter 18 of the Code of Civil Procedure, to sell or mori 
gage the real estate of the testator for the payment of hi» 
debts. A citation was duly issued in accordance with the 
prayer of said petition, and served upon the plaintiflE and 
the other creditors of said testator prior to the commence- 
ment of this action, and that proceeding is still pending- 
and undetermined. This action was thereupon conmienc- 
ed on behalf of the plaintiff and other creditors having- 
claims or liens upon said Saxony Knitting Mills property, 
to establish the same as a charge thereupon, as provided in 
said will, and for a decree or a judgment directing a sale 
of the said property primarily to pay said obligations. 
All the creditors were made parties defendant, but all do- 
not appeal. 

Myron G, Bonner, for appellant Richmond. 

John D. Beckwith, for appellant Bonner. 

Fred /. Small, for respondents. 

Spring, J. — That a solvent testator can make certain 
of his debts a charge or lien upon a particular part of his 
property is clear. The indebtedness will not be limited 
to that precise property, if that is inadequate to pay the 
debts in full, but in the marshaling of the assets to meet 
his obligations the property specifically charged can be 
primarily devoted to the payment of the debts thus made 
a Hen upon it, if the unsecured creditors insist upon that 
order of payment. Rice v. Harbeson, 63 N". Y. 493, 498 ; 
Redf. Prac. Surr. Cts..(3d Ed.) 554 et seq. The devise 
and bequest of the Saxony Knitting Mills property, charge 
ed with debts contracted in that business, was valid as be- 
friveen the parties interested. The beneficiary, by accept- 
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ing the gift, accepted with it the burden, and, ^if he le- 
moved that, he held the title of his donor, tmless the righto 
of other creditors interfered to prevent the oonauinma- 
tion of the scheme. But he could not require the creditors 
whose obligations were made a charge upon tliis property 
to be restricted to it, if insufficient to pay them in full, 
providing he possessed other property. To carry out the 
intention of a testator to devote specific property to specific 
purposes, that course will always be adopted where it does 
not infringe upon the rights of creditors. While, there- 
fore, the direction of the testator will, if possible, be com- 
plied with, even to the extent of paying one debt out of 
one class of property and one from another class, that plan 
\^nll not be adhered to if it results in paying one debt in 
full, and one of the same class partially. The law is dis- 
tinct in providing that, in the transmission of property of 
a deceased debtor to his heirs at law or devisees, it is charge 
ed with the payment of his debts. Hogan v. Kavanaugh, 
a 38 N. Y. 417, 422, 34 N. E. 292; Jessup, Surr. Prac 
956. The rights of creditors of a decedent attach to his 
real estate as a statutory lien immediately upon his death. 
Rosseau v. Bleau, 131 K Y. 177, 182, 80 N. E. 52; Platl 
v. Piatt, 105 N. Y., 488, 12 N. E. 22. The order of pay- 
ment is prescribed by statute, and the provision is express 
that "preference shall not be given in the payment of a 
debt ovor other debts of the same class,"except jndgiai^nts 
do(*ki'rpl ae^inst the decedent. Code Civ. Pro?, section 
£'Tlf). If the decfdont dies intestate, the title '"^f t>:o heir 
at law is subordinated to the lien of the creditors, which 
remains a burden for the period of three years aft^r the 
issuing of the letters of administration. Id. section 2750 
If the decedent leave a will, the burden remains unaffect- 
ed by it, and is also superior to the legacies or devises; 
only, if the testator prescribes the order of payment, his 
wish will be observed if it does not operate to the detri- 
ment of his creditors. The principle is invoked by the 
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appellant that a debtor, though insolent, can secure one 
creditor to the exclusion of all others, providing the trans^ 
action is an honest one; relying upon Tompkins v. Hunt- 
er, 149 K. Y. 117, 43 JS". E. 532, Dodge v. McKechnie, 
156 K Y. 514, 51 N. E. 268, and kindred cases. The 
transaction is then among the living; the lien or convey- 
ance is recorded, and is subjected to inspection and scru- 
tiny ; and, as the law now stands, the transaction, within 
the period of four months, can be reviewed pursuant to 
the provisions of the national bankrupt law. Again, the . 
statute providing that debts are a superior lien, and pre- 
scribing the order of their payment, governs in the ad- 
justment of the decedent's property among his creditors. 
The will does not make an inmiediate transfer of his prop- 
erty for the benefit of any one creditor, but postpones the 
intended preference until after his death. The secret is 
with himself, and is not divulged until his death, so that 
there is no opportunity to attack him in the transaction. 
If the position contended for by the respondent is correct, 
the conscienceless debtor by will make a claim of his wife 
or any other favored creditor superior to his funeral ex- 
penses. As I view it, such is not the purpose of the law, 
but the right of a testator to 'prefer or secure one claim to 
the exclusion of another ends with his life, and the statute 
determines the order in which his debts must be paid af- 
ter his death. Had Richmond devised the Saxony Kiiit- 
ting Mills property to King, charged with the payment of 
a legacy to the wife of the devisee, the bequest would not 
be superior to the debts of the decedent. King might, by 
his own acts, have become primarily liable to the legatee, 
but, when rounding up the estate to meet the demands of 
creditors, the legacy must be deferred until the debts are 
liquidated; that is, the charge — the creation of the lien 
between the parties — is valid, but it is subsidiary to the 
general lien of the creditors. The testator did not intend 
by his will to provide for the payment of certain of his 
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unliquidated debts in full, while leaving others of the 
same class to be paid in part. The value of his property 
was a matter of judgment, and, like every other large 
property holder, he overrated its worth. Had his outside 
property been ample to pay his debts, his gift to his son- 
in-law with the charge upon it would have been effectual. 
He believed he was solvent, and the will was made upon 
that assumption. He intended no preference, but expect- 
ed every debt to be paid in full. We can give effect to his 
intention by treating his debts alike. Taking the notes 
of King and his wife in renewal of the obligations which 
were actual liabilities against the testator did not extin- 
guish the original indebtedness. That was not the inten- 
tion of the parties, but in order to keep live paper in the 
bank it was necessary to have the notes renewed until the 
final adjustment of the affairs of the testator. 

The question of practice is a troublesome one. The 
power of sale given to the executor is a discretionary, re- 
strictive authority (Tn re Johnson, 18 App. Div. 371, 46 
N. Y. Supp. 53 fin re Gantert, 136 N. Y. 106, 32 N. E. 
551), so that he could not, by action, be compelled to sell 
the real estate for the payment of the debts. The plain- 
tiff and those similarly situated could not resort to the 
surrogate's court to sell or mortgage the Saxony Knitting 
Mills property, as it was expressly charged with payment 
of their debts. Code Civ. Proc. section 2749. The other 
creditors could institute the proceeding designed for that 
purpose, and the surrogate's court acquired jurisdiction by 
the filing of their petition, and properly exercised it. The 
plaintiff can maintain this action to establish the validity 
and extent of its lien. Hogan v. Kavanaugh, 138 N. Y. 
417, 421, 34 N. E. 292 ; Dunning v. Dunning, 82 Hun, 
467, 31 K Y. Supp. 719. We have, therefore, the pro- 
ceeding in surrogate's court as the proper tribunal, and a 
suit in equity likewise properly commenced; but it would 
be unwise to carry on the two to a sale. As all the parties 
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are before each court, we ccn see no harm in- adjudging 
and deciding in this case: (1) That the claiios of the 
plaintiff and of the other creditors similarly situated are 
an express charge upon the Saxony Knitting Mills, but 
with no preference over the unsecured debts of the testa- 
tot; (2) .that this action be held in abeyance until the 
claims of all the creditors have been proven in the surro- 
gate's court, including the claim of the plaintiff and others 
in the same category ; that, upon the entry of the decree 
establishing said claims and decreeing a sale, this action 
be discontinued, without costs to either party, and that the 
lands of the decedent be sold, pursuant to the decree of the 
auprogate's court in the proceeding there pending, and the 
order of the sale be determined and decreed by the said 
court. 

Judgment reversed, and new trial ordered. So ordered. 
All concur. The order is to be settled before Justice 
Spring on two days' notice in case of disagreement. 



ELEVENTH WARD BAISTK, respondent, v, NEW 
YORK & NEW JERSEY FIRE PROOFING COM- 
PANY, APPELLANT. 

Sttpreme Court — Appellate Division — First Depart- 
ment, July Term, 1900. 

§ 1022. 

Receiver's note secured by receiver's certificates. — Construction of 
agreement between receiver and holders of receiver's certiHcates, 

The surrender of a promissory note made by the receiver of aa in- 
solvent corporation, upon a loan made to him and secured by the 
issuance of receiver's certificates, is a good and sufficient consider- 
ation for a promissory note of like amount issued by a new cor- 
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poration, who acquired possession of th« assets of the old corpora- 
tion from the receiver partially on the strength of the surrender 
of the note and certificates. 

An agreement in writing made between the receiver and various 
holders of the receiver's certificates s-hortly prior to the surrender 
of the receiver's note, which recited the issuing of the certificates 
and provided that the receiver should be released and discharged, 
and that creditors should take bonds of the new company in lieu 
of the certificates, does not operate as a discharge of liability upon 
a note of the receiver held by one of the creditors and for which 
the said certificates were security, no mention of said note having 
been made in the agreement. 

In September, 1891, S., as receiver of a corporation, borrowed 
$10,000 from plaintiff upon his note as receiver, payable on de- 
mand and secured by the receiver's certificate for like amount. 
While plaintiff held the note and certificate, defendant was or- 
ganized to take the assets of the insolvent corporation. Prior to 
the organization an agreement was made between plaintiff and 
other certificate holders for the discharge of S. as receiver, the 
holders to take bonds of the new company in place of the certifi- 
cates. In this agreement no mention was made of the note. Sub- 
sequently the certificate and note were surrendered, and defend^ 
ant's note, payable in six months, was taken in its place, with 
bonds of defendant company as collateral. The note was renewed 
a number of times, and interest regularly paid; the last note 
(the one in suit) was not paid at maturity. Held (Van Brunt, 
P. J., and Rumsey, J., dissenting) that plaintiff was a holder for 
value of the note in suit; that it was issued for a valuable con- 
6ideration, and that the plaintiff was entitled to recover. 

(Decided, July, 1900.) 
Appeal by the defendant from a judgment in favor of 

the plaintiff, upon a trial had at a Trial Term without a 

JTiry. 

Charles K. BeeJcman for appellant. 
Alfred B, Cruikshank for respondent. 

Hatch, J. — The action was upon a promissory note 
dated July 1, 1899, for $10,000, due six months after 
date, with interest, andwas the last of a series of renewals 
of an original note for a like amount, dated January 1, 
1895. The defense was want of authority in the officers 
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of the defendant to issue the note, and that there was no 
consideration for it. 

It appears that in 1890 a receiver of the Lorillard 
Brick Works Co. was appointed, and in or about 1891 such 
receiver issued certificates of indebtedness, pursuant to an 
order of the Court of Chancery of the State of New Jersey. 
On the 25th day of September, 1891, this receiver, Mr. 
Charles Siedler, negotiated a loan of $10,000 from the 
plaintiff, upon his note as received, payable on demand 
and secured by a receiver's certificate for a like amount. 
While the plaintiff still held the note and certificate this 
defendant was organized to take the assets of the Loril- 
lard Company. 

Prior to the organization of defendant an agreement 
was entered into between the plaintiff and other holders 
of the certificates of the receiver of the Lorillard Company, 
of the one part, and Gouveneur Tillotson, as trustee, of 
the otlier, •wherein it was agreed that a new company 
should be organized under the name of the IS^ew York and 
New Jersey Fireproofing Company, and that on its organi- 
zation all the rights, property and effects of the Lorillard 
Company sliould be transferred tr> it, and that the new 
company should, in lieu of the existing liens on the prop- 
erty, issue new obligations, and that all existing liens there- 
in further agreed that the holders of the receiver's certifi- 
3ates, including the plaintiff and the other parties of the 
first part to said agreement, should surrender the said cer- 
tificates and accept in lieu thereof the first mortgage 
bonds of the new company at par for the amount of the 
certificates held by them respectively, at any time within 
ninety days from the date of the agreement, and that "all 
the covenants and condition of this agreement being fully 
kept and performed that they, the said parties hereto, will 
and they hereby do release and discharge Charles Siedler, 
as receiver of the Lorillard Brick Works Company, ir6m, . 
any and all liabilities, claims and demands touching, aris- 
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ing or growing out of said receivership, and do hereby 
consent that the said Charles Siedler be released and dis- 
charged from his duties as such receiver." 

When the president of the plaintiff was approached for 
the purpose of securing his participation in said contract 
he stated that he wanted a note, and Mr. Siedler, the re- 
ceiver, who was conducting the negotiations, testified that 
he told him he had no authority to issue such a note, and 
he would have to get the consent of his directors — ^mean- 
ing the directors of the new company when organized. 
Siedler afterwards wrote the cashier of the plaintiff, in 
answer to a letter calling his attention to the agreement to 
furnish a note, that he must obtain the consent of the di- 
rectors of the company. This consent was afterwards ob- 
tained, and the note, of which the note in suit is a last re- 
newal, was executed and delivered to the plaintiff. 

The authority to execute the note clearly appears, and if 
it was made and delivered for a good consideration the 
judgment must be affirmed. The defendant company was 
organized in or about the month of February, 1895, as 
contemplated by the agreement mentioned, and on the 
16th day of May following the plaintiff, at the request of 
Mr. Siedler, an officer of the company, surrendered its 
said receiver's certificate, in performance of its agree- 
ment so to do, but did not then receive the bonds in ex- 
change nor surrender the receiver's note. On May 21st, 
live days later,' Mr. Siedler delivered the bonds and the 
note of the new company dated January 1, 1895, the same 
date as the bonds, and his receiver's note was then deliv- 
ered to him. 

The original note of the defendant and the note made in 
renewal thereof, upon which this action was brought, re- 
cite that the maker has deposited as collateral security 
therefor twenty first mortgage bonds, each for $500, of the 
New York & New Jersey Fireproofing Co., with authority 
to sell, etc., applying net proceeds to the payment of the 
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note, including interest, accounting to maker for the sur- 
l>lu8 only. Siedler, the receiver, attempted to deny that 
he ever gave a receiver's note to the plaintiff to which his 
certificate was collateral security, but the proof upon that 
point was overwhelming, and no attempt was made to rebut 
the testimony of the officers of the plaintiff bank upon 
that subject. But it is contended that that note furnished 
no consideration for the note of the defendant company. 
That the note of the defendant was but a dummy, given, 
^^ Siedler testified, in order that the transaction might ap- 
pear as a live account with the bank. That the president 
did not wish to have it appear as if tlie bank owned the 
bonds. All this is (lisi)utod by the president, and he is 
very strongly corroborated by the correspondence between 
Siedler for the defendant company and the plaintiff, and 
by the very nature of the transactions themselves. And it 
is also claimed that the note was delivered upon the express 
condition that it should he renewi d from time to time until 
tlie maturity of the bonds, which does not occur until 1905, 
and, therefore, the note was not due. 

These questions have been determined in favor of the 
})laintiff upon conflicting testimony which authorized the 
court beh)w so to find, and which is binding upon this 
court. 

Again it is contended that there is no consideration to 
support the note because the plaintiff was bound to sur- 
render the receiver's note ui>on receiving the bonds of the 
itcw company by the very terms of the agreement referred 
to, which purports to release and discharge Charles Sied- 
lur, as receiver, etc., from any and all liabilities, claims 
and* demands touching, arising or growing out of said re- 
"ceivership, and to consent that said Siedler be released 
from his duties as such receiver. 

Upon this proposition it is to be noted that no mention 
is made in this agreement of the receiver's note. Siedler, 
even at the time of the trial, seems ignorant of the giving 



Digiti 



zed by Google 



VOL. XXXI. Ill 



Eleventh Ward Bank v. N. Y. & N. J. Fireproofing Co. 



of the note, although, as already appears, the fact was es- 
tablished beyond question. It must be presumed, there- 
fore, that the words "liabilities, claims and deminds" 
there used referred to the liabilities, claims and demands 
mentioned and specified in tlie agreement, viz., the re- 
ceiver's certificates, for no others are specified. And it in 
eflFect discharged the receiver from all personal liability. 
Beyond this we do not think that it can fairly be construed 
to operate. In order to reach a correct determination of 
the question presented, ft is essential to bear in mind the 
exact relation of the parties prior to the execution of the 
agreement. It cannot be doubted but that the transaction 
between the receiver and the bank was a loan of money 
upon the receiver's note, for the payment of which the 
receiver's certificate was collateral security. The bank ad- 
vanced thereon $10,000 in cash, which has never been re- 
paid, and it could have maintained an action upon that 
note at maturity. When the agreement was made, as we 
have heretofore observed, no mention of the note was made 
therein ; but the plaintiff insisted before the execution of 
the agreement that it should have a note, te which the 
lx>nds should be held as collateral security. And this note, 
as we have heretofore noted, was given, reciting its pur- 
pose and the terms upon which it was held. It is clear, 
therefore, that there never was but one indebtedness, and 
that was the original indebtedness of the receiver upon his 
note. The taking of the bonds as the agreement expressed 
was a mere exchange of collateral security, and was, to 
all intents and purposes, a mere continuation of the orig- 
inal indebtedness, except as the receiver and his certifi- 
cate were discharged and surrendered, and the company 
and its bonds became substituted as party and security for 
the payment of the debt. There is not a word in the contract 
which compels a construction that the primary indebted- 
ness of the company is measured by the contract contain- 
ed in the bonds. The acts of the parties themselves, after 
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the execution of the agreement and the delivery of tiie 
bonds, gives practical interpretation to its terms. The 
payment of interest upon the debt was always made upon 
the note. This appears from the testimony of the plain- 
tiff's president, and the acts of the parties clearly show the 
fact. Siedler, the officer of the defendant, does not deny 
the testimony of the plaintiff. On the contrary, his state- 
ment is that he did not know how the payment of interest 
v/as being applied until by his direction, and acting imder 
the advice of counsel, the interlineation appearing in the 
check for interest that it was for payment of interest upon 
the bonds, was made. But the testimony of the plaintiff's 
president is clear and distinct that interest had always 
been paid upon the note, and when the interlined check 
was received plaintiff refused to accept it on account of 
the attempted application of the payment of interest on 
the bonds, and returned it to the defendant, and this was 
the first time that the defendant claimed it should be so 
applied. 

It is therefore clear that not only was the note given as 
evidence of the primary debt, but it was a continuation of 
the original indebtedness, also evidenced by a note, and 
all payments of interest made and received down to the 
commencement of the action was as interest upon the note, 
and for no other purpose. This, taken in connection with 
the fact that the surrender of the receiver's certificate fur- 
nished a consideration for the delivery of the note and 
bonds, that the defendant company was possessed of full 
knowledge of the facts, and ratified that agreement by the 
execution and delivery of the note in performance thereof, 
leads us to the conclusion that the note in question was 
founded upon a valid consideration. This makes clear 
these facts : First, the note was given for value ; it was 
founded upon the antecedent, pre-existing debt of the re- 
ceiver (Negotiable Instruments Law, sec. 51, L. 1897, 
chap. 612.) Second, the execution of the agreement to 
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discharge the receiver and exabangQ the ^rtifiqate for thp 
bonds was upon the express conditio that the note sUouW 
be executed and delivered, and the aam^ Jiftyiflg teen con- 
summated became binding upon the purljieB thereto, in 
accordance with its tenor and etfeet. 

If these views are correct, it follows that the judgment 
should be aiBrmed, with costs. , , 

Patteeson and O'Bkibn, J J., concur; Vajjt B»^J^t, 
P. J., dissents. 



KuMSEY, J. ( dissenting) = — I regret that I ennnot concur 
with the majority of the court in affirming thig judgment, 
but it seems to me that both upon the l^w and the facts it 
is clear that there was no consideration for the original 
note. That the defendant is in. a situation to raise the 
question of the lack of consideration is not to be denied 
Negotiable Instrument Law, sees. 50-64). The faotp 
claimed by the plaintiff are that before October, 1894, tb^ 
Lorillard Brick Works Company had been in the hand? 
of a receiver; that receiver's certificates to the amount 
of $99,500 had been issued, which were prior liens upon 
the property of the company. The Eleventh Ward Bank 
had advanced to the receiver $10,000, either upon the oer 
tificates as is claimed by the receiver, or upon the reoei?- 
er's note with the certificates as collateral, as is claimed by 
the president of the bank ; but in whicheveir way the loa» 
was made the receiver owed the bank $10,000, and the bank 
held as security the $10,000 of the receiver's eertifieatee 
and his note for that amount, as will be conceded for the 
purposes of this argument. On thelOth of October, 1894, 
the receiver and the holders of the receiver's certificates en- 
tered into a contract to which the Eleventh Ward Bank waa 
a party, in which it was recited that the reoeivef'a eertifl* 
eates were prior liens on the property ef the eempany, 
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And that the contracting parties were the owners of the 
certificates. It was further recited that it was in contem- 
plation to organize a new company, which, when organ- 
ized, should issue $150,000 first mortgage bonds of the par 
value of $1,000 each, to be a first lien upon all the prop- 
erty and effects of the company ; and it was agreed that 
the owners of the receiver's certificates should surrender 
them and accept in lieu thereof the bonds of the new com- 
pany at par for the amount of their certificates. Then 
followed an agreement that each of these persons would 
exchange the certificates held by them for the first mort- 
gage bonds of the new company and that each of them 
•^Vill and do hereby release and discharge the receiver 
from any and all liabilities, claims and demands tou(!hing, 
arising or growing out of said receivership." After that 
agreement had been made the new company was organiz- 
ed, its bonds were issued as had been arranged, and there 
were transferred to each of the parties to the contract the 
bonds to which they respectively wore entitled, and they 
thereupon surrendered the receiver's certificates in accord- 
ance with the agreement. The president of the Eleventh 
Ward l^Ruky without the knowledge of the other parties to 
the agreement, requested that there should be given to that 
bank a note for $10,000 to take up the receiver's note. He 
says that that note was delivered and the receiver's note 
given up for it, and as collateral to it the bonds of the new 
^company were taken. That is denied by the receiver, and 
while I have^no doubt that the evidence establishes that 
the receiver's version of the transaction represents the ab- 
solute truth of the matter, yet, for the purposes of the ar- 
gument, I shall for the present assume that the transac- 
tion was as was testified to by the president of the bank; 
namely, that after this contract of the 10th of October, 
1894, was made, and after the bank had become liable up- 
on it and bound by it, he, without the knowledge of the 
other contracting parties, insisted that, in addition to the 
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giving up of the receiver's certificates by the bank and the 
acceptance of the bonds of the new company instead, he 
should receive the note of the new company for $10,000, 
to which the bonds should be held as collateral. Admit- 
ting for the present that this was so, the question then is 
whether that arrangement furnished a good consideration 
for the note. 

The contract by virtue of which the receiver's certifi- 
cates were to be surrendered and the bonds received was 
iiiade in October, 1894. There is no dispute that all the 
parties were bound by it, and as a result of it not only was 
the Eleventh Ward Bank to exchange its receiver's certifi- 
cates for the bonds of the new company, but it was fur- 
tlier bound to discharge and release the receiver from all 
liabilities, claims and demands growing out of the receiv- 
orshii). It is said by the majority of the court that be- 
(•ause no iriontion was made in the agreement of the re- 
c(M'ver's note, the liabilities, claims and demands, touch- 
ing and growing out of the receivership, did not include 
that note, but only applied to the liabilities arising out of 
the issuance of the receiver's certificates. But the debt 
cv(»ated by those c(M'rifi(*at(\s was not only a lien upon the 
}>roperty of the company, which was to be paid out of the 
assets, but the certificates contained the agreement of the 
receiver to pay the debt, and when they were given up the 
liability so far as the debt was concemed was at an end. 
1; was not necessary, to relieve the receiver from any fur- 
ther liability on the certificates, that there should be any 
further release than was operated by merely surrendering 
tiiem. When, therefore, it was provided that not only 
should the certificates be given up, but that all claims 
and liabilities touching and growing out of the receiver- 
sliip should be released and discharged, it must be presum- 
ed that something more was intended than that the release 
should be limited in effect to the necessary implication to 
1)0 given by the law to the surrender of the certificates, and 
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liat the parties must have intended to release the receive 
from any other personal liability which they had against 
hirau It is quite clear that no other construction could be 
placed upon this agreement consistent with good faith be- 
tween the parties. The new corporation was personally 
liable to pay its bonds which were given in exchange for 
the certificates, and which were, by their terms, not to be 
paid until ten years after their date; so that by the ex- 
press terms of the contract each person who surrendered 
certificates and took bonds gave ten years to the compam' 
ill which to pay the debt. The object is quite clear. It 
was to afford the new corporation ten years' time in which 
to establish its business without danger of being called up- 
on to pay the principal of its debts. Each one of the par- 
lies to that arrangement had an interest in procuring that 
extension of time, and good faith required that if given 
by one it should be given by all, so that no one of them 
should have an advantage over another in the payment of 
his debt. So that when this contract was made in Octo- 
ber, 1894, the Eleventh Ward Bank, which became a party 
to it, was bound not only to give the receiver's certificates, 
but when it had done that and had received the bonds of 
the new company it was bound to discharge the receiver 
from every liability which it had against him growing out 
of the certificates or the money which it had loaned on 
the security of them. If that be the correct construction 
of this agreement, then it necessarily follows that all that 
the Eleventh Ward Bank had the right to require as the 
consideration for giving up its claims against the receiver 
was thp delivery to it of the $10,000 of the bonds. The 
delivery of the note, whether the bonds were to be collateral 
to it or whether it was simply to keep alive the account for 
the purpose of deceiving the bank examiners as to the 
nature of the transaction, was no part of the consideration 
for the bonds which were to be received in full cancellation 
of the liabilities of the receiver; and if the bank could 
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have been wmpelled, as it undoubtedly could have be^ti, 
to deliver the certificates upon the receipt of the bonds, the 
fact that a note was voluntarily given at its request did not 
furnish any consideration for the note (Vanderbilt v. 
Scheyer, 91 N. Y., 392). As a matter of law it seems to 
me, therefore, that there was no consideration for the 
original note, and consequently none for the note sued 
upon. 

But, passing the question of law, I think that the finding 
that the original note was given as consideration for the 
return of the receiver's note was entirely unwarranted by 
the evidence. This finding as to the consideration of the 
note is not binding upon us, but the Code expressly pro- 
vides that it shall be reviewed by us upon a proper excep- 
tion (Code of Civil Procedure, section 1022). If upon 
such review it appears that the finding is against the 
weight of the evidence, it is undoubtedly our duty to re- 
verse the judgment founded upon it. In this case not only 
is the finding against the weight of the evidence, but in my 
judgment the letters which it is conceded were sent by 
Siedler to the officers of the bank establish clearly not only 
that the receiver's note cut no figure in this transaction, 
but they throw grave doubts upon the existence of any such 
note. It is said by the witnesses for the plaintiff that the 
receiver's note was given on the 25th of September, 1891, 
which is precisely the date on which the receiver's certifi- 
cates were delivered to the bank. The contents of this note 
are nowhere stated, nor is any evidence given about them 
except that it was a note for $10,000, payable on demand. 
There is no claim in the case that this note was binding 
upon the receiver individually, or that it had any greater 
effect than to make the amount of it payable out of the 
funds in his hands as receiver which might be applicable 
to that purposa It appears affirmatively that the receiver's 
certificates which were given to the bank were on account 
of a loan of $10,000, which sum as receiver Siedler prom- 
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ised to pay, and the note, if there was one, added nothing 
to the obligation created between the parties with respect 
to this matter, as will be seen hereafter, was conducted en- 
tirely by correspondence, and in all that correspondence 
there is no mention of the receiver's note. Neither is there 
any mention of the receiver's note in the contract by which 
it was agreed that the loan of $10,000 evidenced by the 
receiver's certificates, which were precisely of the same 
date, should be discharged upon receipt of the bonds. In 
addition to that Mr. Siedler testifies that there was no note, 
and while in respect of this matter it. is possible that the 
evidence may be so conflicting that a finding that there was 
a note would not be against the weight of it, yet I am 
satisfied that his version of the transaction is the natural 
and usual one and is true. "But whether there was a note 
or not was not of the slightest importance. The contract 
to deliver the bonds and receive the certificates and dis- 
charge the receiver of all liability and claims was made in 
October, 1894. Steers, the president of the bank, says that 
the bonds were delivered to him on the 16th of May, 1895 ; 
and that the bank then gave Siedler the receiver's certifi- 
cates and kept the note. He says further that on the 21st 
of May, five days afterwards, Siedler came to the bank 
himself with the bonds and the note dated January 1, 
1895, and took away the receiver's note. That testimony 
is corroborated to some extent by Bloom, who read certain 
entries in books to the same effect. Siedler contradicts 
this, and by way of disproving it he produces in the first 
place a letter from the letter book of the company dated 
the 5th of March, 1895, transmitting to the bank the bonds 
iu accordance with the agreement of October, 1894. It is 
conceded that this letter was sent and no one in the bank 
denies having received it. The most that can be said is 
said by Mr. Steers, that he has no recollection about it. It 
IS impossible to believe, in view of the situation of affairs 
at that time and in view of the subsequent letter, which 
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will be referred to, that the transaction did not take place 
on that date and that Siedler did deliver the bonds at that 
time. It is conceded, too that on the 26th of April there 
was sent to the bank a letter, a copy of which appears in 
the letter book of the defendant, to the effect that the re- 
quest that a note for $10,000 as collateral to the bonds 
bhould be given to the bank had been considered by the 
company and that its directors had authorized him to de- 
liver to the bank such a note upon the terms mentioned in 
the letter. Too much stress cannot be laid upon the fact 
that it is conceded* that all these letters were sent, and, 
v.hen it is conceded that they were sent, the presumption 
arises that they were received (Huntley v. Whittier, 105 
Aiass., 391; 1 Greenleaf on Evidence, sec. 40; Moran v. 
Abbott, 26 App. Div., 570), and there is nothing in this 
case to overthrow that presumption. The next step in the 
transaction, as shown by the correspondence, took place on 
the 20th of May, 1895. On that day there was transmitted 
to the bank in a letter the company's- note for $10,000, 
dated January 1, 1895, a3 collateral to the $10,000 of the 
first mortgage bonds of the company which had already 
been delivered. It will be noticed that the only thing that 
was delivered at that time was the yiote. dated the 1st of 
January, 1895. The bonds were referred to in such a way 
that it is quite clear that they had already been delivered 
to the bank. There is nothing said about the receiver's 
note; there is nothing sajd about the receiver's certifi- 
cates ; and it is necessarily to be inferred from that letter 
that the whole transaction had been completed before then 
so far as the contract of October, 1894, was concerned; 
and that all that was done on that date was the delivery 
of the note in pursuance of the subsequent agreement of 
the parties to that effect. If this note was sent by mail on 
that day in the letter referred to, and the bonds had previ- 
ously been delivered, the testimony of Mr. Steers to the 
effect that on the next day the note and bonds were de- 
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Iivered to him and th^ old receiver's note given back to 
Siedler, cannot be true. Fortunately for the defendant, 
not only id the testimony of Siedler corroborated by this 
letter of May 20th, but the receipt of that letter inclosing 
the note is expressly acknowledged on the same day by the 
letter from Mr. Brown, the cashier, which it is Qonceded 
was sent to Siedler in answer to the letter inclosing the 
note. Brown's letter is quite as important to make the de- 
fendant's c^se as is Siedler's letter of the same date, be- 
cause it shows precisely what the transaction was. It 
acknowledged the receipt of the letter dated May 20, 1895, 
inclosing the note of the defendant company for $10,000, 
dated January 1, 1895, for six months, and admits that at 
that time the bonds were in the hands of the bank. It is 
to be noticed that this letter says nothing whatever about 
the receiver's note, which it is claimed was at that time in 
the possession of the bank, but it refers only to the de- 
fendant's note which was delivered in pursuance, not of 
the contract of October, 1894, but in accordance with an 
understanding had between the parties represented by the 
cashier of the bank on the one hand and Siedler on the 
other. There is no possible reason to suppose that these 
two letters did not represent the whole transaction that 
took place on that day, and they utterly destroy the testi- 
tnony of Steers to the effect that the transaction took place 
on the next day, and that th^ note and bonds were then de- 
livered in return for the receiver's note. Too much stress 
cannot be laid upon the fact that this receiver's note, which 
is said to have been dated on the 25th of September, 1891, 
was never renewed, was never referred to bv anyone, but 
Was kept secret between the parties, was never mentioned 
in the correspondence, And its existence never suggestisd 
Until it became necessary to assert that it was the consider- 
ation fdr the note in suit, which, without it, would un- 
doubtedly have been without any consideration whatever. 
In view of the tindiSpiitable testimony of these letters 
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and the inference to be drawn from thetn, if the officers 
of the bank were then dealing honestly with Siedlet, as we 
must assume they were, there arises the alniost necessary 
conclusion that the whole transaction so far as the contract 
oi October, 1894, was concerned, was closed on the 5th of 
March, 18&5, by the delivery of the bonds to the bank in 
pursuance of its terms, that, at that time, Siedler had no 
authority to deliver the note, and that there was no agree- 
ment on the part of the defendant company to do anything 
of the kind ; but that the note was delivered subsequently, 
not as part of that transaction, but as a mere matter of ac- 
commodation for the bank, as expressed in the letter of 
May 20, 1895, and was entirely without consideration. 
For this reason, also, it seems to me the judgment should 
be reversed and a new trial granted, with oobts to the ap- 
pellant to abide the event of the action. 
Van Brunt, P. J., concurs. 



DAVID STEINEK, respondent, v. FOURTH PRES- 
BTTERIATSr CHURCH, tiiiRTY-FOtrRTH street, ap- 

PELT.ANT.. 

Court of Appeals, March Term, IdOO. 

§ 1279, 1281. 

iVmver of i/dtiU objection to HtU to red estate— Purchaser not per- 
mitted to recover back from grantor charges paid for pre- 
serving 'property to time of delivery of died — IVatved. 

A waive of a d^tkt in til:le utider which thfc j>urch&ser has tht f ig^Vt 
1Sft thjt'ct tttfe stLidt mtist be deemed to relktfc back to the time when 
lift febhttatot ^*«s •reqmrtfd to be completed, and stand as of that 
dale. The pui\:ha$ef cannot postpone his election to take or re- 
ject the title therein retaining the use of his money an.i compell 



Digiti 



zed by Google 



122 CIVIL PEOCEDUKE KEPORTS. 

Steiner v. Fourth Presbyterian Church. 

the defendant to be at the expense of preserving the property 
without reinbursement 
(Decided March, 1900.) 

Appeal from a judgment of the Appellate Division^ 
First Department, affirming a judgment entered upon a 
verdict. 

Henry Thompson, for appellant. 
Emamiel J. Myers, for respondent 

Haioiit^ J. — The appellant, a religious corporation, in- 
stituted proceedings in the Supreme Court for leave to 
sell its real estate on Thirty-fourth street in the City of 
New York, and in such proceedings, with the approval of 
the court, it entered into a contract with the plaintiff to 
s(ll and convey to him such real estate in consideration 
of the sum of $190,000, the deed to be delivered and the 
purchase price paid on the first day of March, 1894. When 
the time for completing the purchase arrived it was found 
tliat restrictive covenants were connected with the defend- 
ant's title, and thereupon the parties in writing agreed to 
a postponement of the transfer until the 20th day of 
March, 1894, the "settlement to be then made as of March 
1, 1894.'^ During the interval the parties further agreed 
to submit to the General Term of the Supreme Court, upon 
an agreed statement of facts pursuant to Sections 1279 and 
1281 of the Code of Civil Procedure, the question as to 
whether the restrictive covenants under which the defend- 
ants held title was an incumbrance upon the premises. In 
the meantime settlement remained in abeyance without 
further adjournment. In June following the General 
Term rendered its decision to the effect that the plaintiff 
could not be compelled to perform the contract and that he 
was entitled to recover the money that he had paid there- 
on, with interest and costs (79 Hun, 314). No judgment. 
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however, was ever entered upon this decision. On the 
12th day of October, 1894, the parties again met pursuant 
lu appointment to close the contract, the plaintiff then an- 
nouncing that he was willing to accept the title notwith- 
standing the. decision of the General Term; but a dispute 
arose as to whether the transaction was to be closed as of 
March 1st or October 12th, and as to whether the plaintiff 
should be charged with the watchman's services, insur- 
ance, interest, &c., accruing between those dates. Those 
representing the church contended that they had no au- 
thority to enter into a new contract for the sale of the 
property, and that if the plaintiff wished the property he 
must take it under the contract approved by the court as 
of the date fixed by that contract ; if he did not, they stood 
ready to return to him the money paid upon the contract 
with interest. The plaintiff claimed that the title was de- 
fective ; that he was not required to take title' under the 
contract on the dav fixed therein; that he had not had 
possession of the property and was not responsible for the 
delay, and that, consequently, the expenses referred to 
should be borne by the church. He, however, finally con- 
cluded to pay the charges demanded and took the title as 
of the 1st day of March, with the understanding, as he 
claimed, that the payment should not be deemed volun- 
tary and that the question of his liability to pay such 
charges should be determined by the court. This action 
was accordingly brought, and no question is made with 
reference to the amount of, or the necessity for, such 
charges. 

At the conclusion of the trial, the defendant's counsel 
requested the court to charge that "upon the undisputed 
facts of the case it appears that the defendant offered, on 
the 12th of October, to carry out the original contract as 
of the date of March 1, 1894 ; that the plaintiff had the 
right either to accept or reject the offer ; that by taking the 
deed and bearing the expenses of carrying the title from 
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March 1 to October 12, 1894, the prantiff mYist te iield to 
have accepted the proposition of the defendant, and 
neither party is now at liberty to withdraw from the 
agreement thus concluded." Also, **that if the contract 
was carried out on the 12th day of October, 1894, as of 
the Ist day of March, 1894, the plaintiif would be re- 
quired, under the terms of the contract, to bear the ex- 
penses of carrying the property from March 1 to October 
12, 1894." Also, ''that the plaintiff has made out no 
cause of action against the defendant." And finally, '%at 
upon all the facts of the case the plaintiff's complaint 
should be dismissed." These requests were severally re- 
fused by the court, and an exception was taken to each by 
the defendant. 

We think the rulings excepted to were erroneous, and 
that the judgment nnist be reversed. The evidence is 
without substantial dispute, except as to the claim of the 
plaintiff that it was understood that the payment of the in- 
terest, insurance and watchman should not be deemed 
vohmtary, and as to that we shall assume the facts to be as 
testified by the plaintiff. It is clear that no new contract 
was entered into between the parties. The only contract 
between them for the sale of the premises approved by the 
court required the money to be paid and the deed deliv- 
ered on the Ist day of March, 1894. It may be, as claimed 
by the plaintiff, that he was not obliged to take the title 
tendered by the defendant. It appears that the General 
Term so held, but no judgment upon that decision has 
been entered, and we, consequently, have no adjudication 
that there was a defect in the title; but, assuming that 
there was, the plaintiff elected to waive the defect and to 
take the title, and this he of necessity did under the con- 
tract. By the terms of that contract he was required to 
pay for the premises and take the title on the 1st day oi 
Marcii. Under the adjournment to the 20th of March he 
agreed that the settlement should be made as of March iflt. 
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The submission of the question of the title to the General 
Term upon the facts agreed upon, did not ohaiigQ the Jforce 
or the effect of the agreement to sell and oonvey to him ; 
it f ui^nished him with an authority for annulling the con- 
tract, biit he did not conclude to J^yail himself, of it and by 
demanding, the title under the contract he waived tl^e der 
fects, and in so doing he became bound by the contmct 
with the same force and effect as if no defects existed. The 
learned Appellate Division, ip the prevailing opinion, ap- 
pears to have considered that the defendant was in de- 
fault in not tendering the plaintiff a perfect title oji the 
day named in the contract and that the plaintiff was free 
from fault. The difficulty with this conclusion is that if 
there was a defect in the title the plaintiff waived it. It 
is true he did not waive it at tlie time fixed for passing 
the title, but he did waive it on the 1 2th of October follow- 
ing, without any new agreement in any respect modifying 
or changing the contract. His waiver, therefore, must be 
deemed to relate back to the time when the contract was 
required to be completed and stand as of that date. Hie 
could not postpone his election to take or reject the title, 
thereby retaining the use of his money and compelling the 
defendant to be at the expense of preserving the propert\ 
without reimbursement. If he could do so for eight 
months he could do so for a year or some longer period. 
Such a rule would be most unjust and, we think, has no 
existence. 

The judgment should be reversed and a new trial or- 
dered, with costs to abide the event. 

Gray, O'Brien, Landon, Cullen, and Werner, JJ., 
concur; Parker, Oh. J., not sitting. 

Judgment reversed, &c. 

N,ote. on submissiofk.^ afr can^XH^crsy.—ABdiLvit must: be made ^y 
one of the parties, and afi affidavit of an attorney for one of t)^e 
parties is not a compliance with the statute where there is a natural 
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party by whom it may be made. Bloomfield v, Ketcham, 5 Civ. Pro., 
407. 

The Court is confined to the facts agreed upon and cannot make 
any inferences or in any way depart from or go beyond the state- 
ment presented. Crosby v, Thedford, 7 Civ. Pro. 245. 

Whereupon the submission of a controversy it is impossible for 
the Court upon the statement of the facts contained in the case to 
render any judgment authorized in such a proceeding the submis- 
sion should be dismissed. Pater son v. Mut Life, 19 Civ. Pro., 262. 



CHARLES E. BROWN, trustee, v. JOHN POWEtlS. 

Supreme Court — Appellate Division — First Depart- 
ment, July Term, 1900. 

§ 449. 

Judgment — Real party in interest. 

The defense that the plaintiff is not the real party in interest is not 
substantiated by showing that the plaintiff holds an assignment of 
a judgment sued on from the person who recovered" it, merely as 
a matter of convenience in obtaining the relief desired, since all 
that affects defendant is that the plaintiff has the legal title, and 
that recovery or .satisfaction by him will bar all claims by others. 

{Decided, July, 1900.) 

Motion by defendant for a new trial upon exceptions 
ordered to bo heard in the first instance at the Appellate 
Division. 

George C. Lay, for the motion. 

S, P. Stillman, opposed. 

McLauohlin, J. — This action was brought upon a 
judgment recovered on the 25th of September, 1878, by 
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the Eleventh Ward Bank against the defendant, the plain- 
tiff alleging that he is the assignee of the judgment cred- 
itor, by written assignment, a copy of which is annexed to 
and made a part of the complaint. The defense relied 
upon is that the plaintiff is not the real party in interest ; 
that while the judgment has, in form, been assigned to the' 
plaintiff, it nevertheless, in fact, ij3 owned by the bank; 
also, that there is another action pending, brought by the 
bank against the defendant and others, to recover upon 
the same judgment. 

Upon the first trial it appeared that on the 14th of 
February, 1896, the bank, as the then, owner and holder 
of the judgment, brought a judgment creditor's action 
against the defendant and others, to set aside a deed of 
conveyance of land, on the ground that the same was 
fraudulent as to creditors. On the 25th of September of 
the same year, and while that action was pending and un- 
determined, the bank assigned the judgment to this plain- 
tiff, who thereupon brought this action to recover the 
amount of the judgment, together with interest thereon 
from the daite of its entry. It also appeared that the plain- 
tiff is the cashier of the bank and that the assignment of 
the judgment to him was for the convenience of the bank 
*'as a more convenient way to get the relief desired" than 
could be obtained in the action which it had brought. At 
the close of the trial, substantially the foregoing facts hav- 
ing been made to appear, both parties moved for the direc- 
tion of a verdict, and the learned trial justice thereupon 
gave judgment to the plaintiff for the amount claimed in 
the complaint, and directed that the defendant's excep- 
tions be heard, in the first instance, at the Appellate 
Division. 

We are of the opinion that in thus directing judgment 
no error was committed. ^ The judgment which the bank 
held, had, by an assignment in writing, been duly assigned 
to the plaintiff, and at the commencement of the action 
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and at the time of the trial he had a valid transfer of it, 
and as such had a legal right to maintain the action upon 
iu He was the legal owner of it, and therefore was the 
real party in interest within the meaning of section 449 
of the Code of Civil Procedure. A payment to, or recovery 
by him, of the judgment would protect the defendant 
against any claim which might be made against him by 
the bank, or any other person by reason of the judgment. 
What the consideration may have been, as between the 
plaintiff and the bank, as the cause or basis of the assign- 
ment, did not concern the defendant. The bank had the 
right, so far as the defendant was concerned, to give the 
judgment to the plaintiff, to sell it to him for any consid- 
eration that it saw fit, or to place him in a position where 
he could collect it for the bank. All that affected the de- 
fendant, and this was the extent of his right of inquiry, 
was that the legal title to the judgment was in the plain- 
tiff, so that a payment to, or satisfaction by him, would be 
a full and complete satisfaction as to all others who 
theretofore had, or might thereafter, claim an interest in 
it (Sheridan v. The. Mayor, 68 N. Y., 30; Hayes v. 
Hathom, 74 N. Y., 468 ; Considerant v. Brisbane, 22 N. 
Y., 389 ; Cummings v. Morris, 25 N. Y., 625). The Sheri- 
dan case is directly in point. There, action was brought 
originally by one Jones, upon an account for work done 
for and material furnished to the defendant. Pending 
the action the claim was assigned by Jones to the plaintiff, 
and in the action prosecuted by him, the question litigated 
was whether he was the real party in interest There, as 
here, a written assignment, duly executed and acknowl- 
edged, was produced, in terms transferring absolutely for 
a valuable consideration the demand in suit, As to the 
execution and delivery of the assignment, there was no 
dispute, and the case was submitted to the jury to deter- 
mine whether the assignment was made in good faith, 
with instructions that if it were not, or if there were not 
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an actual and real sale, the plaintiff was not entitled to re- 
cover. An exception was taken to such instruction. The 
defendant had a verdict, and the Court of Appeals, re- 
versing the judgment entered thereon, speaking through 
Church, C. J., said : "I think the learned judge erred. A 
plaintiff is the real party in interest, under the Code, if he 
has a valid transfer as against the assignor and holds the 
legal title to the demand. The defendant has no real in- 
terest to inquire further. A payment to or recovery by an 
assignee occupying this position, is a protection to the de- 
fendant against any claim that can be made by the as- 
signor * * * If or is it of any moment that no con- 
sideration was paid for the demand by the assignee. The 
assignor could give, the demand to the plaintiff, or sell it 
to him, without any consideration. It is enough if the 
plaintiff has the legal title to the demand, and the defend- 
ant would be protected in a payment' or recovery by the 
aesignee." 

Here the plaintiff had the legal title to the judgment,, 
and as already indicated, a payment to or satisfaction by 
him of the judgment would protect the defendant, and 
this being so he had no right to inquire further. 

The exceptions should be overruled, the motion for a 
new trial denied, and judgment ordered on the verdict, 
with costs. 

All concur. i 
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EMANUEL F. WOKAL, as ADMiNisxaAToa of the 

ESTATROF JOHAN WOKAL, DECEASED, APPELLAKT, V. 

WINCY BELSKY, impleaded with THE METRO- 
POLITAN LIFE INSURANCE CO., respondent. 

Supreme Court — Appellate Division — Fi^st Depaitt- 
MENT^ July Term, 1900. 

§§ 446, 447, 452. 

Lift insmami^— Action by insured^s admisiistrator— Effect of clause 
gitmg choice of beneHciary to insurance company. 

VL.y a life insurance company, issued certain policies to one W., 
which contained clauses providing that in case of the death of 
Ihe said W. the company might pay the amount due under said . 
policies to any relative by blood or connection by marriage of 
said W., or to any person appearing to it to be equitably entitled 
to the same, by reason of having incurred expense on behalf of 
the insured or for his burial. Plaintiff, as W.'s administrator, 
Iwottght an action against M. to recover on said policies, joining 
B., an adverse claimant under the same policies, as a party de- 
ktkdant under section 447 of the Code of Civil Procedure, and 
graying that the re"spective rights of the parties might be finally 
determined and settled. B. demurred to the complaint on the 
ground that no cause of action was stated against her. The de- 
murrer was sustained at Special Term, but on the ground that no 
cause of action was stated against the insurance company. Held 
that on failure of the insurance company to exercise the option 
granted by the policies, the right to enforce the obligations therein 
contained devolved upon the insured's estate, that plaintiff as ad- 
ministrator of the insured was entitled to maintain an action 
on the policies, and that therefore a good cause of action against 
the company was stated in the complaint. 

The company could not use the option clause to avoid payment. 
The only effect of such a clause in a policy is to provide the com- 
pany with a defense in case it has paid thereunder. It neither 
gives nor takes away a cause of action from any person. 

Section 447 of the Code of Civil Procedure applies to actions at law 
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as wttH< as in equity, and Held that 6. was a proper party to the 
action. 
{Decided, fuly, 1900.) 

Appeal from interlocutory judgment entered upon an 
order soietaining demurrer to complaint. 

Howard E. White, for appellant. 
Edward tlyrnes, for respondent. 

O'BuTEx, J. — The action was brought by an adminis- 
trator upon two policies of insurance issued to John Wo- 
kal u])(m his life by the defendant The Metropolitan Life 
Insurance (^onii)any. The defendant Wincy Belsky is al- 
leged to be an adverse claimant, and is joined as a party 
interested under section 447 of the Code of Civil Pro- 
cedure ; and thoujsrh the demurrer was interposed upon the 
ground that no cause of action was stated as against the 
insurance company which was the principal defendant. 

We think that a reading of the complaint shows that a 
good (^anae of action is stated against the company. It 
aiieges, in addition To the facts relating to the issuance of 
tlif* insuraiic<\ thar the policies provided ^'that the defend- 
ant corporation in case of the death of the said Johan Wo- 
kal might pay the said amount under said policy to any 
relative by blood or connection by marriage of said John 
\\"okal or to any other person appearing to the defendant 
corporation to be equitably entitled to the same by reason 
of having incurred expense on behalf of the insured or for 
his burial." The complaint further states that the terms 
and conditions of the policies were fulfilled and the proofs 
corporation to be equitably entitled to the same, by reason 
of having incurred expense on behalf of the insured or for 
of dfeath' furnished, but the defendant corporation has re- 
fused atid stilT refuses and neglects to pay the amount of 
the^ said pdfeies: 

That the allegations sufficiently charge the company 
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with liability is not seriously disputed ; but the point upon 
which the demurrer was sustained was, that as the policies 
limited the classes of persons who may claim thereunder, 
the administrator, not being mentioned, was excluded, and 
therefore, a good cause of action in favor of this plaintiflf 
was not stated. Although it is true that the policies men- 
tioned classes of persons to whom payment might be made, 
which thereby left it optional with the company which one 
of the persons in the classes named it would select as bene- 
ficiary, this option cannot be regarded as relieving the 
company from its obligation to pay someone. Upon its 
failure, therefore, to pay to any of the persons in the 
classes specified, the plaintiff, as administrator. Was en- 
titled to maintain an action against the company in be- 
half of the personal representatives to enforce payment of 
the insurance. In other words, although the company 
might make a designation and a payment in accordance 
with the terms of the policies, upon its failure or refusal 
to exercise such right the fund was left in a position such 
that it could be recovered by the administrator of the in- 
sured. 

In Shea v. United States Industrial Insurance Co. (23 
App. Div., 53), where just such a clause was involved, the 
court said : "This article corresponds with the representa- 
tions made to the plaintiff, with this difference, that instead 
of being an absolute promise to pay, it is permissive at the 
option of the company." And in Prudential Insurance 
Co. V. Young (43 N. E. Rep., 253), where a similar clause 
appeared, it was said : "The policies sued on did no4; des- 
ignate a beneficiary in whom the right to benefits under the 
policy vested. The insured had neither an executor nor 
administrator and could not have until after his death. 
There was no one, therefore, in whom title to the policy 
could vest, unless it vested in some one of the persons re- 
ferred to in article second. We think no right vested in 
the persons to in this article, if for no other reason than 
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that their right depended upon the willingness of the ap- 
pellant to recognize them, which it was not bound to do. 
But it is plain that the beneficiary designated was the in- 
sured's estate." 

Bearing also upon this point are those cases where, upon 
exercising the option so granted, an insurance company 
may allege this as defense in an action brought against 
it on the policy, but, before it has made payment, cannot 
use such a clause by way of discrimination against a bene- 
ficiary specially designated or one of a designated class 
(Brennan v. Prudential Ins. Co., 32 Atl. Eep., 1042; Car- 
raher v. Met. Life Ins. Co., 11 N. Y. St. Rep., 665 ; Golden 
^. Met. Life Ins. Co., 35 App. Div., 569). 

In other words, the right granted is distinctly an option 
to be exercised under certain conditions, but not to be used 
to defeat the purposes of the insurance, it being a general 
rule that an obligation of an insurance company cannot 
fail for want of a particular payee (Walsh v. Mutual Life 
Co., 133 N. T., 408). The defendant must by the terms 
of the policy pay the amount of it to such person as has 
become entitled to it by reason of having incurred expense 
on behalf of the insured or for his burial. The plaintiff, 
the administrator of the estate of John Wokal, alleges in 
his complaint that he has actually paid the expenses of 
Wokal's burial, and therefore not only is entitled to recover 
as administrator if the corporation has not paid someone 
else, but he is also entitled to recover as a person equitably 
entitled under the terms of the policy. 

Apart, however, from authorities, it is evident from the 
wording of this' clause in the policy that no particular bene- 
ficiary was designated, and, therefore, no one upon the 
death of the insured became entitled individually to en- 
force payment against the company, except to the extent 
that he might have paid debts or funeral expenses, when, 
ap. a creditor, he might seek to have his claim paid out of 
the fund; In the absence, however, of a specified or desig- 
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nated beneficiary or beneficaries to whom the ineuraiwe 
money was absolutely payable, under the policy in ques- 
tion, it was left optional with the company whether it 
would or would not discharge its obligation by payment to 
any of the persons in the classes named. Upon failure to 
exercise such option the obligation still remained; and 
the right to enforce it, it seems to us, devolved upon the 
administrator, representing as he does the estate of the de- 
ceased. Unless this were so, as none of the persons in the 
classes named could enforce their claims in an action, be- 
cause their rights were entirely dependent upon the com- 
pany's exercising the option in their favor, it would follow 
that unless the administrator of the estate could enforce 
such liability, there would be no one who could do so, and 
thus the company would be able to escape entirely pay- 
ment of its obligation. 

Such a clause in a policy is inserted for the protecticMi 
of the company to enable it in industrial policies, where, 
as here, the amount payable is small, to discharge its obli- 
gation by payment to any one of the classes designated 
without requiring administration ; but it is not intended 
to relieve the company from payment to someone. And, as 
urged by the appellant, "the only effect of the clause is to 
provide the company with a defense in case it has paid 
thereunder. Tt neither gives nor takes away a cause of 
action from any person." 

As to the claim of the defendant Belsky that no cause 
of action is stated against her, it will be seen that her argu- 
ment proceeds upon the theory that this is an action at law. 
and the provisions of section 447 of the code, entitling a 
plaintiff to bring in an adverse party, applies only to ac- 
tions in equity. We are not prepared to admit that th» 
is an action at law, for, although it is brought to recover 
an amount due under policies of insurance, its purpose it 
to determine who is entitled to the insurance money, and 
\\ is in that connection that the defendant Belsky is joined. 



Digiti 



zed by Google 



VOL. XXXL 18* 



W«»lail V. Wiacy Behky. 



the prayer of the complaint being for a final determina* 
tion of the question as to whom among the adTeias daim- 
i 11 ts the fund is payable. Regarded, however, aa an action 
«t law, the further contention is unsound, because section 
447 "of the Code has never been confined exclusively to 
equity actions. 

In Derham v. Lee (87 N. Y., 599), an action brought 
to recover for services rendered, this question waa thus 
ftbly discussed and settled: "It was in equity a geaeml 
rule that all persons interested in the subject of the «uit 
should be made parties either as plaintiifs or defendanta» 
in order to prevent a multiplicity of suits and secure a 
Snal determination of their rights (Story Eq. Plead., 3ec. 
72). The provisions of our Code are not in derogation of 
this principle, but apply it to all actions where the con- 
troversy can be ended by one hearing and adjudication 
(sees. 446, 447, 452). The first section permits all per- 
sons having an interest in the subject of the action, and iii 
obtaining the judgment demanded, to be joined as plain- 
tiffs, except in certain prescribed cases ; the next allows any 
]»€rson to be made a defendant who has, or claims, an in- 
terest in the controversy, adverse to the plaintiff or whose 
presence is necessary for a complete determination of a 
question involved therein, while the last requires the court 
to direct such other parties to be brought in. The case is 
within the spirit and meaning of these provisions." 

And in Rank v. Levinu* (5 Oiv. Pro., 368), an action 
ill ejectment where an appeal was taken from an inter- 
locutory judgment overruling demurrer to complaint, it is 
said in the opinion on appeal affirming the judgment: 
'*The complaint in substance avers that the other defend- 
ants are in occupation of the whole and the defendant is 
in possession with th^m of a part. If the appellant's po- 
sition is correct, the plaintiff would be driven to an action 
against the .appellant alone and then another action against 
the other defendants. She ought to have an action against 
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them jointly. * * * In my opinion section 447 applies 
ti^ the case of the appellant as a party who claims an inter- 
est in the controversy adverse to the plaintiff." 

Our conclusion is that there was a good cause of action 
stated as against the principal defendant, and that the 
bringing in of the defendant Belsky did not as to her make 
the complaint demurrable. The order sustaining the de- 
murrer was, therefore, erroneous, and the interlocutory 
judgment entered thereon should be reversed, with costs of 
appeal and costs of demurrer in the court below to the ap- 
pellant, but with leave to the defendant to withdraw de- 
murrer and answer within twenty days from entry of judg- 
ment upon payment of said costs. 

All concur. 



E. & H. T. ANTHONY & CO., appellant, v. IVAN 
fox, respondent. 

Supreme Court — Appellate Division — First Depart- 
ment, July Term, 1900. 

§ 636. 

Attachment upheld — Existence of cause of action sufficiently shown 
by moving papers. 

To obtain a valid warrant of attachment, whereby a defendant's 
property is forcibly taken from him without an opportunity of be- 
ing heard, there must be presented to the justice granting the at- 
tachment competent common-law evidence of the facts upon which 
the right to the attachment is based. The question is alway? 
whether the documentary evidence presented to the justice on ap- 
plication for an attachment would, if introduced upon the trial, 
justify a verdict for the plaintiff. 

An attachment upheld in a suit by a domestic corporation against a 
non-resident, where an affidavit was included among the moving 
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papers made by an officer of the plaintiff, who swore that he had 
personal knowledge of the transaction in question, and that the 
plaintiff sold and delivered to the defendant goods, wares and 
merchandise for which a recovery is sought, although it was not 
. expressly stated that such deponent was an officer of plaintiff at 
the time the goods were sold. Such affidavit Held sufficient to 
make out a presumptive case that a cause of action existed in 
favor of the plaintiff against the defendant. 
(Decided, July, 1900.) 

Appeal from order vacating warrant of attachment. 

Henry B. Ketchaniy for appellant. 
Wilson Lee Cannon, Jr., for respondent. 

Ingraham, J. — The complaint alleges that the plaintiff, 
a domestic corporation, between on or about the J4th of 
August, 1899, and the 4th of October, 1899, both dates in- 
clusive, at the special instance and request of the defend- 
ant, sold and delivered to the defendant certain goods, 
wares, and merchandise of the reasonable value and 
fairly worth, and for which the defendant promised to 
pay, the sum of $424.63, for which sum the complaint de- 
manded judgment. Upon this complaint and affidavits of 
Frederick A. Anthony and others, the plaintiff procured 
a warrant of attachment, the defendant being a non-resi- 
dent. The defendant moved to vacate this attachment up- 
on the papers upon» which it was granted, the ground being 
that the papers are insufficient and fatally defective, as 
they contain no coiii])etent or legal evidence that the de- 
fendant is a non-resident of this State, and in that they 
do not show that a cause of action exists in favor of the 
plaintiff against the defendant. The court below vacated 
the attachment upon the ground that there was no proof 
whatever that, at the time the transaction between the 
plaintiff and the defendant took place, Frederick A. An- 
thony, whose affidavit was depended upon to prove that the 
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plaintifif had a cause of action, had any connection ^diatso- 
ever with the company ; nor did it seem possible to infer 
the existence of any «uch relation at any prior lima from 
the mere averment that at the time the affidavit was mad^ 
such a relation did exist. The affidavit upon which the 
motion was granted alleges that the affiant is the secretary 
and treasurer of the plaintiff ; on information and belief 
that the defendant Fox is a non-resident; that on or 
about the 14th day of August, 1899, both dates inclusive, 
the plaintiff, at the instance and request of the defendant, 
sold and delivered to the defendant the goods, wares and 
merchandise of the reasonable value and fairly worth, and 
for which the defendant promised to pay, the sum of 
$424.63 ; and annexed to the complaint, and marked Ex- 
hibit A, is an itemized statement of said sales and deliver- 
ies ; and that the plaintiff is entitled to recover from the 
defendant the said sum of $424.63, with interest as afore- 
said, over and above all counterclaims known to the plain- 
tiff or deponent. There were other affidavits as to the non- 
residence of the defendant, and the complaint in the ac- 
tion was submitted to the justice granting the attachment. 
This complaint was verified by Frederick A. Anthony, 
who SAvore that he was secretary and treasurer of the 
plaintiff; that he had read the complaint and 
knew the contents thereof, and that the same was 
in all respects true of his own knowledge, except as 
to those matters therein stated to be all(*ged upon informa- 
tion and belief, and as to those matters he believed it to be 
true; that the reason why the verification was made by 
deponent and not by the plaintiff was that the plaintiff 
was a domestic corporation, and that the deponent was an 
officer therof, to wit, its secretary and treasurer; "and 
that all the material allegations of said complaint are true 
of deponent's personal knowledge." 

As to the non-residence of the defendant, we think the 
affidavits contain a sufficient statement of facts to the 
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knowledge of the persons making thein to justify a finding 
that the defendant was a non-resident; and that state- 
ments made by his employees in answer to enquiries at his 
place of business, evidence of the city directories of New 
York, at Philadelphia, and the other facts sworn to are 
sufficient to justify a finding that the defendant is a resi- 
dent of the State of Pennsylvania. 

The ground upon which the justice vacated the attach- 
ment is, as stated in the notice of motion, that the affidavits 
are insufficient and fatally defective, in that they do not 
show at the time that a cause of action existed in favor of 
the plaintiff against the defendant. The learned judge with 
reluctance came to the conclusion that, under certain de- 
cisions of this court and of the late General Term, he was 
compelled to hold that, as the affiant upon whose affidavit 
this attachment was granted did not in terras state that 
he was an officer of this corporation at the time the goods 
were sold, his testimony as to the sale and delivery of the 
goods could not be accepted as proof of the fact of such 
sale and delivery, notwithstanding the affiant swore posi- 
tively to the facts, and further severe that all of the material 
allegations of the complaint were true of deponent's per- 
sonal knowledge. We have held (and we do not intend 
to question the propriety of these decisions) that, where 
an assignee of a claim makes an affidavit that his assignor 
had a valid claim against the defendant, and nothing ap- 
pears from the papers to indicate that the assignee had any 
relation to the transaction, or had any personal knowledge 
of the facts upon which the cause of action is based, such 
an affidavit fails to furnish evidence from which the court 
is justified in finding that a cause of action exists in favor 
of the plaintiff against the defendant ; and the principle 
of these cases has been extended to an affidavit made by 
an officer of a corporation where nothing appears in the 
affidavit to show that he was an officer at the time of the 
transaction, or that he had personal knowledge of the facts 
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out of which the cause of action arose. The principle that 
we have intended to establish by these and similar cases 
is that, to obtain a warrant of attachment whereby a de- 
fendant's property is forcibly taken from him without an 
opportunity of being heard, there must bo presented to the 
justice granting the attachment competent common-law 
evidence of the facts upon which the right to the attach- 
ment is based. The question is always whether this evi- 
dence of the affiant in the affidavits presented to the justice 
granting the attachment would, if introduced upon the 
trial, justify a verdict for the plaintiff; or, in other words, 
upon the facts sworn to by affidavit being testified to by a 
competent witness before a jury, would the jury be justi- 
fied in rendering a verdict for the plaintiff ? If upon the 
trial of this action Mr. Anthony, who made this affidavit, 
was called as a witness and testified without contradiction 
that he was secretary and treasurer of the corporation; 
that he had personal knowledge of the sale of the goods by 
the plaintiff ; that the plaintiff sold to the defendant the 
goods specified, for which the defendant promised to pay 
the sum that the plaintiff seeks to recover, and that such 
goods were actually delivered to the defendant, there can 
be, I think, no doubt that the plaintiff would have been 
entitled to a verdict, and, certainly, if, upon the trial of 
the action, the jury would have been justified in finding 
a verdict upon the facts testified to before them, when such 
facts are positively sworn to in an affidavit presented to the 
justice who granted the attachment, his action in granting 
the attachment should not be reversed. 

We are quite confident that none of the cases referred 
to by the learned judge decides anything in hostility to this 
view, although it is possible that expressions used in some 
of the opinions might be construed as going further than 
the facts in the particular case would warrant ; but in all 
such cases the language used by the judge in writing the 
opinions of the court must be construed as applying to the 
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particular facts that appeared in the case under consider- 
ation. In this case Mr. Anthony, on the l7th day of No- 
vember, 1899, swore that he had personal knowledge that 
the company of which he is secretary and treasurer sold 
and delivered to the defendant upon a day named certain 
goods, wares and merchandise. What is there that ap- 
pears from the face of these papers from which an infer- 
ence could be drawn that this allegation was not strictly 
true? Would it have been made any more probable if Mr. 
Anthony had sworn that he was secretary and treasurer of 
the company between the months of August and October, 
when he alleges these goods were sold? Certainly the 
court cannot assume that he committed perjury when he 
made this distinct allegation of personal knowledge of the 
transaction; and yet, to vacate this attachment upon the 
ground that the court had no evidence as to the cause of 
action upon which the plaintiff seeks to recover, we must 
assume without the slightest evidence to justify it- that 
tlie secretary and treasurer of this company committed per- 
jury. For, if this allegation is true — that is, if the affi- 
ant did have personal knowledge of the transaction — ^his 
testimony as to the sale and delivery of the goods was cer- 
tainly competent evidence which any court would be 
bound to receive. What the Code requires the plaintiff to 
do to obtain such a warrant is to show by affidavit, to the 
satisfaction of the judge granting the same, "that one of 
the causes of action specified in the last section exists 
against the defendant" (sec. 636) ; and it shows that by 
presenting an affidavit of an officer of the plaintiff swear- 
ing that he had personal knowledge of the transaction be- 
tween the plaintiff and the defendant and that the 
plaintiff sold and delivered to the defendant the goods^ 
wares and merchandise for which a recovery is sought; 
and the justice, by granting the attachment, in- 
dicated that this affidavit did show to his satisfaction that 
a cause of action specified did exist. He thus had com- 
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petent legal evidence of that fact to satisfy him of the ex- 
istence of the cause of action. 

A review of the authorities relied on by the learned 
justice would be of little value in the decision of this ques- 
tion. In none of them did the affiant make a positive aver- 
ment that he had personal knowledge of the transactions 
as to which he testified in his affidavit; and, as before 
stated, the expressions in the opinion must be construed as 
applying to the particular form of the affidavits used in 
each of those cases. Thus, in Manufacturers' Nat. B'k v. 
Mall (66 Hun, 4-(36) — ^where Mr. "Justice Barrett says: 
*^I agree that a person who was not president at the time 
of the corporate transaction presumptively speaks of it 
upon information, and that the presumption of personal 
knowledge only arises Avlien he swears positively to a cor- 
porate transaction occurring at a time when he makes it 
clear that he was president" — it was not intended to say 
that the evidence of no person except the president would 
be receive<i tx) show that the corporation sold goods to an- 
oili(»r. Tie waw speaking of a case where there was no posi- 
tive allegation of personal knowledge of the transaction, 
iind no ail(?gation that the defendant had any connection 
with the company at the time of the transaction out of 
which the cause of action arose. And Mr. Justice Patter- 
son, in agreeing with ilr. Justice Barrett in his opinion, 
said that the affidavit was defective, in that it did not state 
his relation to the corporation at the time the goods were 
sold ; but the learned justice did not intend to intimate 
that the evidence of no one, no matter what his personal 
knowledge of the transaction between the parties may have 
i^en, would be received unless he showed that he was con- 
nected with the vender at the time of the transaction. Fol- 
lowing that case was Barstow Stove Co. v. Darling (81 
[Inn, 564), where the General Term in this department 
expressly distinguished the former case by holding that 
the "positive assertion of personal knowledge of all the 
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tacts eBsential to the statement of a cause of action con- 
sidered with a statement of his official connection with 
the plaintiff was sufficient to support the warrant of at- 
tachment issued." And here is presented the distinction 
between the cases. In one case a person having no con- 
nection with the plaintiff, without stating that he had 
personal knowledge of the transactions, deposed to cer- 
tain transactions between the plaintiff and the defendant ; 
and it was held that that was insufficient, the principle be- 
ing that he must either have personal knowledge of the 
transaction itself, from which the inference of personal 
knowledge can be drawn. So the cases of Hoorman v. 
(^^limax Cycle Co. (9 App. Div., 579) and Tucker v. 
Goodsel Co. (14 App. Div., 89) present substantially the 
same case as. was presented in Manufacturers' Nat. Bank 
V. Hall (supra). In the Hoorman case the rule was thus 
stated: "We think the better and safer rule is the one 
heretofore uniformly adhered to in this department, viz: 
that the mere averment of facts as upon personal knowl- 
<»dge is not sufficient unless circumstances are stated from 
which the inference can fairly be drawn that the affiant 
has personal knowledge of the facts which he avers," In 
the Tucker case the court said: "Where, however, he does 
not speak as such a direct actor, where in fact he speaks 
appai'ently as a stranger to the transaction, it matters not 
how^ positively he so speaks, how firmly he asserts his per- 
sonal knowledge of the facts averred, he must still fur- 
nish the evidence of such facts. Under such circum- 
stances his verified allegation 'shows' nothing 'by affidavit.' 
He simply pleads the facts. He pleads them positively, it 
is true, and upon personal knowledge. But he does not 
prove them. And a person standing as he does in rela- 
tion to the cause of action must prove them." In both of 
these cases the plaintiffs were assignees of the claim sued 
on. Their affidavits showed no relation with the assignees 
'of the demands sued on. In the Tucker case the plaintiff, 
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u resident of this State, alleged a transaction in England 
between his assignor and the defendant, when, from the 
circumstances, it was improbable that he had personal 
knowledge of the facts, and the opinion related to this 
state of facts, a condition in which, from the situation of 
the parties, it was obvious that the affiant was speaking, 
not from personal knowledge, but from knowledge derived 
from communications or statements to him, which were 
not evidence that would be competent in a court of justice 
to establish any fact. In none of these cases to which at- 
tention has been called would the evidence of the affiant 
have been received on the trial of the action as evidence 
of the fact that he was required to establish. It, therefore, 
was not competent evidence to prove the fact that plaintiff 
was required to prove to obtain an attachment, and for that 
reason we held that the attachment should have been 
vacated. 

The distinction between this case and the others cited is 
apparent. Here there is not the slightest reason to sup- 
pose that the secretary and treasurer of this company did 
not have personal knowledge of the transactions between 
his company and the defendant. He swears positively that 
he did ; thus speaking as a direct actor, not as a stranger to 
the transaction, as in the Tucker case; and we have no 
right to reject his positive affirmation of that fact unless 
we are prepared to say that he is guilty of perjury, with- 
out his affidavit being denied, or a single suspicious cir- 
cumstance which would justify a doubt as to its verity. If 
it had appeared in this affidavit that when this transaction 
occurred Mr. Anthony was in Europe 'and could have had 
no personal knowledge of the transaction, the allegation 
of personal knowledge might be disregarded. In cases of 
this kind there must be proof by affidavit made by a wit- 
ness who would be competent to testify to the facts requir- 
ed to entitle the plaintiffs to the writ; and if, upon the 
whole affidavit, it should appear that the evidence of the 



Digiti 



zed by Google 



VOL. XXXI. 145 



National Protective Assn. v, Cummings, et al. 

affiant as to the transaction required to be established 
would be received upon the trial, the affidavit is sufficient 
to support the attachment. I do not wish to be understood 
as intimating that there are no exceptions to this rule, and 
that attachments are not properly granted even where com- 
petent legal evidence of the cause of action cannot be or 
has not been obtained ; as allegations of material facts up- 
on information and belief, where the sources of the infor- 
mation and the ground of belief are stated, and a failure 
to produce better evidence is excused by the conditions ex- 
isting, have been held sufficient to sustain an attachment ; 
but certainly where an affidavit is presented, stating facts 
which would be competent to prove the cause of action al- 
leged in the complaint, made by a person who would be a 
competent witness as to those facts upon the trial, the ex- 
istence of the cause of action is proved within this section 
of the Code before cited. 

It follows that the order appealed from should be re- 
versed, with $10 "Costs and disbursements, and the motion 
to vacate the attachment denied, with $10 costs. 

All concur. 



IfATTONAL PROTECTIVE ASSOCIATION OF 
STEAM FITTERS & HELPERS and CHARLES 
McQTTEED, respondents, r, JAS. M. CUMMINGS, 
JAS. J. NUGENT; PATRICK J. DUFF, as tbeas. 
OF Enterprise Ass'n, and JOHN F. MULLANEY, 
as treas. of the Progressive Ass'n.^ impl'd with 
WILLIAM J. O'BRIEN, as pres't of the board of 
delegates^ appellants. 

Supreme Court — x\ppellate Division — First Depart- 
ment, July Term, 1900. 

§1022. 

Labor organizations — The doctrine of Allen v. Flood approved and 

followed. 
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It is not tmlawful lor m WSbor orgainultai U cefose to pennit its 
members lo wod: vpaM «n/ job wliere menbers of a rivtl oifiai- 
utim «re empfeyed, or to diretten so to do, nor to inform the 
employers hi e^ instance that unless the members of the rival 
organization are discharged a strike or labandonoient of the job 
will be ordered. 

tt seem$ tlutt an employer Ims the abMlute riglit to say winm he 
wtil eaipiocr aad the employee has die right to «ay bgr whom he 
will be employed and with whom he will be employed, and neither 
loses this right when acting with others, closed with an equal 
right, -so that employers may combine and say that they will not 
employ persons who ^re members of laibor Ofgmmsattons, and 
laborers may conibuie and say they will not work lor empkiyers 
who engage any bmt members of labor organizations. 

A labor oitganication iBuy procure the discharge by lawful means 
of any person in order that it may obtain employment for its 
members. 

{Decided, July, 1900.) 

Appeal from judgment entered upon decision of the 
court at Special Term perpetually enjoined ar:d restrain- 
ing t^ie defendants from interfering with the work, busi 
ness or employment of the plaintiff or any of its meu^bers, 
and from coercing or obtaining by commands, threats^ 
strikes or otherwise, th^ dismissal or discharge by ai: em- 
ployer of the plaintiff ifcQueed or any of the members 
of tlie Protective Association. 

Alfred Steckler for appellants Cummings, and Duff» as 
treaa. of Enterprise Asa'n. 

Viclor J. Bowling for appellants ITugent, and \ful- 
laney, as treas. of Progressive Ass'n. 

Andrew J, Shipman for respondents. 

McLauoht.in, J. — This action was brought to procure 
a judgment perpetually enjoining and restraining the de- 
fendants and each of them, their officers, members and 
agents, from in anywise interfering with or in any man- 
ner hindering or harassing the work or employment of the 
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plaintiff McQueed, or tnj members of the plaintiff oor- 
poration, and from coercing or obtaining by threata, coxa- 
mands, atrikes or otberwiae, the diamiaaal or diaeharge of 
such peraona, or from in anywiae interfering with the buai- 
ness of the plaintiff or any of ita membera. The com- 
plaint, in anbstance, charged that the plaintiff aasociatioti 
is a corporation organized under the laws of the State of 
New York, for the purpose of supplying steam fitters and 
helpers ; that !iIcQueed is the president, and instituted the 
action in behalf of himself and all other members of the 
association; that the defendant O'Brien is the president 
of a board of delegates, an unincorporated association 
composed of delegates of various labor organizations; 
that the defendant Duff is the treasurer, and the defendant 
Cummings the walking delegate of the defendant Enter- 
prise Association, an unincorporated association composed 
of steatn fitters ; that the defendant Mullaney is the treas- 
urer, and the defendant Nugent is the walking delegate of 
the Progress Association, an unincorporated aasociatirm 
composed of st-eam fitters' helpers; that the members 
of both the Enterprise and Progress Associations 
are "banded together, chiefly to secure employment in 
said trade or work for their members and to present other 
persons of the same trade, not members of the said asso- 
ciations, from procuring or retaining such employment, 
and the officials of said associations usually charged there- 
with are the said walking delegates, and they, together 
with all the other like delegates duly elected from other 
trades unions and labor organizations, make up the said 
board of delegates;" that the defendants Cummings and 
Nugent, as such walking delegates, are empowered by 
their respective associations to visit buildings in the course 
of erection wherein steam fitting and steam work are be- 
ing done and to ascertain if any persons are engaged on 
fuch work who are not members of their respective aaso- 
ciationa, and if they find such persons are engaged, then, 
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in their discretion, to demand that such persons be dis- 
charged by their employers; that the by-laws, rules and 
regulations of such associations and of the other labor 
organizations whose representatives act with them and 
compose the board of delegates, require that the 
members of such organizations give prompt and 
implicit obedience to the demands of the walking dele- 
gates; that on or about the 14th of February, 1898, cer- 
tain members of the plaintiff corporation were . employed 
by one William E. Roys in doing some work for him in 
the City of New York, and while they were thus employed 
the defendants Cummings and Jfugent, acting for and 
representing their organizations, unlawfully conspired and 
combined with the other officers and members of the En- 
terprise and Progress associations and other members 
of the board of delegates with the intent and for the pur- 
pose of injiiring the plaintiff and its members and depriv- 
ing them of their employment and business, and threat- 
ened that, if said Roys did not discharge the members r»f 
the plaintiff, the members of the defendant organizations- 
would order and compel the other laborers employed by 
bini to strike and withdraw from the work in which they 
were engaged, and thereby hinder, delay and embarrasj* 
him by stopping work on his buildings, then in the course 
of erection, to his great loss and damage, etc., and tlat by 
reason of such threats Roys did discharge the memlx^fs of 
the plaintiff organization, to their great loss and damage. 
The complaint also contains similar allegations as to two 
other jobs, designated as the J. B. Smith job and the 
George A. Pratt job. 

Cummings and the Enterprise Association, Nugent and 
the Progress Association, and O'Brien as the president 
of the board of delegates, interposed separate answers, 
denying substantially all the material allegations or the 
complaint. The issue thus formed by the complaint anti 
the respective answers came on for trial before the court 
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At Special Term, where a decision was reudered awarding 
to the plaintiffs substantially all the relief demanded in 
the complaint. Judgment was thereafter entered in ac- 
'Cordance with the decision, from which Cummings and 
the Enterprise Association and Nugent and the Progress 
Association have appealed. 

It is unnecessary to consider the appeal taken by Nugent 
and the Progress Association, since no exception was tak- 
en by either of them to the decision of the court. The de- 
cision rendered was the one provided for in section 1023 
of the Code of Civil Procedure, and inasmuch as no ex- 
ception was taken to it, as required by that section, this 
•court has no power to review either the decision of the 
<50urt or any of the exceptions taken upon the trial. 
(Goldstein v. Guetalia, 40 App; Div. 451 ; Van Vleck v. 
Ballon, 40 App. Div., 489 ; Thompson v. Schwartz, 39 
App. Div., 658 ; Steif el v. Novelty Co., 12 App. Div., 266 ; 
Murphy v. Reddy, 9 App. Div., 630). The judgment, 
therefore, so far as it relates to the Progress Associa- 
tion and its walking delegate, must be affirmed, with costs. 
The defendant O'Brien did not appeal ; therefore, the 
only question presented is the one raised by the appeal 
taken by the Enterprise Association and its walking dele- 
gate, Cummings. 

From the evidence offered upon the trial it appears that 
the object to be accomplished by the Enterprise Associa- 
tion is "to encourage a higher standard of skill in the craft 
and provide the trade with a better class of workman ; t^- 
raise and keep up the standard of wages; to assist each 
•other to secure employment ; to reduce the hours of daily 
labor; to furnish aid in case of death, and by all legal and 
proper means to advance the moral, intellectual, financial 
and social condition of all members," And the duty of 
the walking delegates is to see, among other things, that 
•**no member works with non-union men;" that, before a 
person can become a member of the association, he must 
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ftrst aubmit to and paas the examination required by tho 
aaaaciAtion and pay an admisaion fee; that the defendant 
Cumminga when he firat appUed to become a member was 
aabjected to this examination^ which he failed to paaei and 
was refused admission^ but subsequently aucoeeded in 
passing the examination^ and thereupon became a member 
of the asaociation; that the plain^ff McQueed sought to 
join said association, but was unable to pass the required 
examination, and he thereupon, in connection with others, 
organized the plaintiff association; that the Enterprise 
Association refused to permit its members to work upon 
any job where the members of the plaintiff were employed, 
and informed the employer in each instance that unlesa 
the members of the plaintiff were discharged they would 
strike, or in other words, abandon the job— which they did 
or threatened to do in the three instances specified in the 
complaint; that they neither used force nor did anything 
tending to a breach of the peace, other than that included 
in the threat to order a strike or withdraw its members, as 
well as the members of the other associations allied with 
it, from the work on which they were engaged. 

Thi^ is all the evidence shows when it is carefully con- 
sileicd : and the sole qiiestion presented is whether or not 
such acta constitute in law a wrong for which the plaintiff 
and its members are entitled to the relief demanded, or 
any relief. It cannot be seriously questioned but that 
every workman has the right, in the first instance, to say 
for whom and with whom he will work. This right is 
guaranteed to every person of legal age, and competent to 
contract, under our laws. An employer has the absolute 
right to say whom he will employ, and the employee has 
the right to say by whom he will be employed and with 
whom he will work. The right is reciprocal, and once that 
right is destroyed, personal liberty is destroyed and chaos 
reigns. And if one has this right, acting in his individual 
capacity, he does not lose it when acting with others^ 
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clothed with an equal right, so that employers may com- 
bine and say they will not employ persons who are mem- 
bers of labor organizations^ and laborers may combine and 
say they will not work for employers who engage any but 
members of labor organizations. 

Here the question, it is true, is not between the em- 
ployed and the employer, but between two rival labor or- 
ganisations; but the principle which is sought to be in- 
voked is the same as that which relates to and governs 
the relation between the employed on the one side 
and the employer on the other. As already in- 
dicated, the only complaint made against the En- 
terprise Association and its walking delegate, Cum- 
mings, as set out in this record, is that the members of that 
organization refused to work with the members of the 
plaintiff organization, and that they threatened to quit and 
abandon the work on which they were engaged, in each in- 
stance, unless the member of the plaintiff organization 
were discharged, and by reason of that threat they were 
discharged and their places filled by members of the En- 
terprise Association. 

It cannot be questioned but that one may, by lawful 
means, obtain employment either for himself or another. 
He may procure the discharge, by lawful means, of an- 
other person, in order that he may obtain employment, 
either for himself or another. This is all that the Enter- 
prise Association did. It was seeking to obtain employ- 
ment for its own members, and wherever it found places 
filled by members of the plaintiff association it procured 
their discharge, in order that the employment might be 
given to members of the Enterprise Association, and, in 
case that was not done, they either withdrew or threatened 
to withdraw from the work. The case, therefore, is 
brought directly within the principle laid down in the 
celebrated case of Allen v. Flood (L. R. App. Cas., 1898, 
p. 1). 
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In Allen v. Flood {8upra) the plaintiffs were ahip- 
wrights and members of a trades union called the Ship- 
wrights' Providence Union, and employed by the Glengall 
• Iron Company, upon the repairs of a certain ship. The 
Glengall Iron Company had also engaged, for the iron 
work upon the ship, members of a trades union called the 
United Society of Boiler Makers and Iron Shipbuilders. 
A dispute arose between the two labor associations as to 
the right of the ship-wrights to do iron work, and the mem- 
bers of the boiler makers communicated with their or- 
ganization, whereupon one of its representatives had an 
interview with the Glengall Iron Company and informed 
it that, unless the members of the shipwright association 
were discharged the boiler makers would strike — that they 
would not work with the shipbuilders — and, by means of 
such threat, the iron company discharged the shipwrights, 
who brought an action to recover the damages sustained by 
reason thereof. They had a judgment, which was affirm- 
ed by the Court of Appeals, but reversed in the House of 
Lords, and during the course of the opinion delivered by 
Lord Watson he said : "It is, in my opinion, the absolute 
right of every workman to exercise his own option with re- 
gard to the person in whose society he will agree or con- 
tinue to work. It may be deplorable that feelings of riv- 
alry between different associations of workingmen should 
ever run so high as to make members of one union ser- 
iously object to continue their labor in company with mem- 
bers of another trade union, but, so long as they commit 
no legal wrong and use no means which are illegal, they 
are at perfect liberty to act upon their own views.'' And 
Lord Ilerschell, in delivering an opinion in the same case, 
after reviewing very many authorities bearing upon the 
subject, reached the same conclusion that Lord Watson 
reached, and said: "I understood it to be admitted at the 
bar * * * that it would have been perfectly lawful for all 
the iron workers to leave their employment and not to ac- 
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cept a subsequent engagement to work in the company of 
the plaintiffs. At all event, I cannot doubt that this woTild 
have been so. I cannot doubt, either, that the appellant, 
or the authorities of the union, would equally have acted 
within his or their right if he or they had 'called the men 
out.' They were members of the union. It was for them 
to determine whether they would become so or not, and 
whether they would follow or not the instructions of its 
authorities — though no doubt if they bad refused to obey 
any instructions which, under the rules of the union, it 
was competent for the authorities to give, they might have 
lost the benefits they derived from membership. * * * 
The members of these unions, of whatever class they are 
composed, act in the interest of their class. If they re- 
sort to unlawful acts, they may be indicted or sued. If 
they do not resort to unlawful acts, they are entitled to 
further their interests in the manner which seems to them 
best and most likely to be effectual. If, then, the men 
had ceased to work for the company, either of their own 
motion or because they were 'called out,' and the company, 
in order to secure their return, had thought it expedient 
no longer to employ the plaintiffs, they could certainly 
have maintained no action. Yet the damage to them 
would have been just the same. The employer would 
have been subjected to precisely the same 'coercion' 
and 'intimidation,' save that it was by the act and not by 
the prospect of the act. They would have yielded in pre- 
cisely the same way to the pressure put upon them and 
been actuated by the same motive, and the aim of those 
who exercised the pressure would have been precisely the 
same. The only difference would have been the additional 
result that the company also might have suffered loss. I 
am quite unable to conceive how the plaintiff can have a 
cause of action, because, instead of the iron workers leav- 
ing, either of their own motion or because they were 'call- 
ed out,' there was an intimation beforehand that either the 
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one or tbe other of these ooimes would be pomidd. * ^ 
* Thej had no graand iw complaiiit, if the men left, aft 
they were by ccAtract entitled to doi, whether the men left 
of their own motion or followed the instruetions of their 
nnion leaderiw It i^ said that the emnpanj were in the 
power of the men, heeanse of the bfuiness loea to which the 
withdrawal of the men wonld subject them* But to what 
was this due, if not to the act of the company themselves 
in employing these men under a contract, which either 
party might at any day detemune ? * * * The object 
which the appellant and the iron woi^ers had in view was 
that they should be freed from the presence of men with 
whom they disliked working, or to prevent what they 
deemed an unfair interference with their rights by men 
who did not belong to their crafty doing the work to which 
they had been trained. Whether we approve or disapprove 
of such attempted trade restrictions, it was entirely within 
the right of the iron workers to take any steps not unlaw- 
ful, to prevent any of the work which they regarded as 
Intimately theirs being intrusted to other hands." 

In the recent case of Davis v. United Portable Hoisting 
Engineers (28 App. Div., 396), Mr. Justice Ingraham, 
referring to the case of Allen v. Flood, said: "The or- 
ganization of an association or corporation, for the pur- 
pose of obtaining employment for its nvembers, and the 
acts of the corporation or its agents in accomplishing that 
result — as long as such acts are confined to legal methods 
of solicitation, or the promise of the support of the organ- 
ization or corporation and its members to those who em- 
ploy them — ^are certainly not illegal. It must always be 
held to be a fundamental principle of our law that em- 
ployers of labor have the absolute right to employ whom 
they please and to refuse to employ those whose services 
are not agreeable or advantageous, and so it is the right of 
each employee to work for whom he pleases and to refuse 
to work for anyone where either the employer or the em- 



Digiti 



zed by Google 



VOL. XXXI. 155 



National Protoctfvc Asm. v, Ctunnuiigt, ct aL 



ployment is distasteful to him. It is not illegal for an em- 
ployer to refuse to employ individuals who belong to a par- 
tictilar sodetj or members of a particular corporation or 
for members of a particular association or organization to 
refuse to work with others who are pot fellow-members of 
the organization or corporation. It is not, therefore, il- 
legal for an employer to insist upon employing members 
of one organization only, nor for the employees of one em- 
ployer to refuse to work for him unless all his employees 
are members of one organization or corporation." 

Here, as we have already said, all that the Enterprise 
Association did, acting through its representative Cum- 
mings, was to refuse to work with members of the plaintiff 
organization, and to insist upon their dischai^e, and, in 
case that was not done, to wi^draw from the work or ord- 
er a strike of their members on that particular job; and 
applying the principle laid down in Allen v. Flood and 
Davis V. United Portable Hoisting Engineers, it must be 
held, it seems to us, that they had a l^al right to do just 
what they did, and in reaching this conclusion the case of 
Curran v. Galen (152 N. Y., 33) has not escaped our at- 
tention. In that case the decision was based upon a de- 
murrer to an answer interposed to the complaint. The 
all^ations of the complaint were that certain members of 
a labor organization threatened the plaintiff that unless 
he would join the organization, pay the initation fee, and 
subject himself to its rules and regulations, they and the 
association would obtain his discharge from the employ- 
ment which he then had, and make it impossible for him 
to obtain employment in the City of Rochester or else- 
where until he became a member of such association, and 
that in pursuance of that conspiracy, upon plaintiffs re- 
fusing to become a member of the said association, the said 
members and the association procured the plaintiff's dis- 
charge, by reason of false and malicious reports in regard 
to him, by which they sought to bring him* into ill-repute 



Digiti 



zed by Google 



156 CIVIL PROCEDURE REPORTS. 

National Protective Assn. v. Cummings, et.al. 

with members of his trade and employers, and to prevent 
him from prosecuting his trade and earning a livelihood. 
1'he bare statement of the issue there involved is Sufficient 
to show the distinction between that case and this. Here, 
the Enterprise Association and its members did not threat- 
en to do anything to prevent the members of the plaintiff 
organization obtaining work at any place except where its 
members were employed. 

The judgment, therefore, so far as the same relates to 
or affects the defendant Cummings and the Enterprise 
Association must be reveraed and a new trial ordered, with 
costs to the appellant to abide the event, and affinned, with 
costs, so far as the same relates to or affects the defendant 
Nugent and the Progress Association. 

Van Beunt^ P.J. ; Inobaham and Hatch, JJ., concur. 



Inoraham, J. (concurring) — ^I concur with Mr. Jus- 
tice McLaughlin in a reversal of this judgment. I had 
occasion to express my views on this question in the case 
of Davis V. United Engineers (28 App. Div., 400), and, 
upon the principle there stated, it follows that in this case 
the plaintiffs are not entitled to any relief. This action is 
founded upon an alleged ill^al combination or conspir- 
acy, and it seems to me that the crucial question in such 
an action must be whether the acts of the defendants were 
illegal. It certainly must follow that, if it is lawful for 
an individual to do a certain act, it is lawful for him to 
combine with others in the same situation to do the same 
act. It is the illegality of the purpose to be accomplished 
or of the means used to accomplish that purpose that 
makes a combination illegal. Nor can it be that the fact 
that the purpose when accomplished will cause an injury 
makes the action of those engaged illegal. All competition 
in trade or business tends necessarily to reduce the profits 
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of those engaged in that business, but it would not be- 
claimed that a combination having for its object competi- 
tion in business would be illegal. As I understand it, the- 
right of an employer to select his employees, and the right 
of the employee to select his employer, is one that is not 
only recognized by law, but is a right that is essential to- 
the liberty of the individual, and any consideration that 
would restrict that right would be illegal. But there is- 
also the right of each individual to pursue his lawful trade 
or calling, and any combination which would have for its. 
object the restriction of that right would be opposed to the 
spirit of our institutions and against public policy. If 
the individual has the right to choose his employer without 
regard to his motive or reason for making the choice, he 
certainly has the right to combine with others having the- 
same interest that he has, and such a combination would 
not be illegal. On the other hand, no individual has the- 
right to prevent another individual from earning his live- 
lihood, and for several to combine for such a purpose 
would be an illegal combination that would justify an in- 
terference by the court. As was said by the Court of 
Appeals in Curran v. Galen (152 N. Y., 36), "Public 
policy and the interests of society favor the utmost free- 
dom in the citizen to pursue his lawful trade or calling, 
and if the purpose of an organization or combination of 
workingmen be to hamper, or to restrict, that freedom, 
and, tlirough contracts or arrangements with employers 
to coerce other workingmen to become members of the or- 
ganization and to come under its rules and conditions, un- 
der the penalty of the loss of their position, and of de- 
privation of employment, then that purpose seems clearly 
unlawful and militates against the spirit of our govern- 
ment and the nature of our institutions. The effectua- 
tion of such a purpose would conflict with that principle 
of public policy which prohibits monopolies and exclusive 
privileges." We have, therefore, to look at the object 
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wiight to be Attained bj thk detutdnskt MiooUtioD« aod 
to delermme whether die pnrpoee mm^ (bo be jecompliah- 
ed or the metas used to aeeomplialL that purpoie can be 
^aii to come within this eoauienmition. The eonttatution 
and hyAMvvn of the Enterpriee AaaoeiatioiL, of which the 
deCendaiit Cumimng was the walking ddegate, diacloted 
no illegal or unlawful pnrpoee; but, on the eontrarj^ n 
praiaeworthy one, having for its x)bjeet the elei^atioa of 
it« members, the encouragement of a higher atandaid of 
akill in the craft, providing the trade wiitJi a better elaas of 
workmen, ^^and by all legal and proper meana to advanee 
ard elevate the mciral^ intollectaal, financial and aocial 
<r-i'>aditions of all luembera.'* 

Bnt however worthy the aims of the association they 
had no right to use illegal means to acoomplish their ob- 
ject. The izMiiridual plaintiff daims that the defendant 
aasoetation vefnaed to allow him to beeome a n^ember. The 
association had estaUished a standard of skill in the trade 
to which its members belonged. Each applicant for mem- 
bership was required to pass an examination to show that 
he was qualified as a tnechaaic. The indi\'idual plaintiff 
in this action sought such membership, and after an ex- 
amination w^B refused admittance as a member of the as- 
aoeiatiozL There is nothing to show that there was bad 
faith in this refusal, and the evidence that the individnal 
plaintiff was rejected because be failed to pass the e3cam- 
ination atron^y preponderates. There certainly was no 
ri^t of action against eitiier the association or its rep- 
resentatives because of the refusal to allow tbe plaintiff to 
become a member. 'Sot does the fact that OmnmiDg as an 
officer of this association induced empfeyers to discharge 
tbe individual plaintiff and otiser members of the plaintiff 
corporation from their employ, and to employ noembers of 
defendant association in their plaee by threats of order- 
ing a strike if that demaind wma not complied with, prore 
an illegal combinataon entitling plaintiff to relief. I agiiee 
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^th Six'ige McLmghlm tisat a fair coiiAidenitiiHi of Has 
testimony sliowfi that all thmt OimiiaLiiig did wm to My lx> 
employers that if any ^oilier timBi1»ers of the def eoaidmiut as- 
vociatitm wtre employed, the memben of the asMciadtm 
woruld reftise longer to ^rork with such aapioyBr. The 
sulwtantial statement that was made was that the mem- 
hers of tlie defendant assodation would refuse to work for 
an employer unless members of their assoeiatian were ex- 
dnsively employed. Thus, Mr. Baily testified that he 
employed the plaintiff and a helper, and that Cumming 
came to him and told him that he would have to take hi^ 
steam fitters -off ; that if he did not, *%e wonld strike Ae 
job. * * * He told me I could not have the NAtional As- 
sociation men on that job;^ that he would strike the job; 
'^general strike of Ifee whole Wilding f' and that in con- 
sequence of that statement Baily discharged the indirid- 
na! plaintiff and his helper. Onmming appears to have 
been backed up by representatives of other labor organiza- 
tions that were in sympathy with the defendant associa- 
tion. This is nothing more than a statement hy the rep- 
resentative of this defendant association that its members 
wonld refuse to work for am employer who employed the 
plaintiff or others who were members of the plaintiff's eor- 
poration. Tet it wooild seem <|nite clear that this was 
nothing more than Cnraming had a right to do. The mem- 
bers of the defendant association had the absolute right to 
refnse to work for Mr. Baily withont assigning any reas- 
on, and the assodation oonid autJhoriBe its officers to say 
upon what torras its mRnbers would work for him ; and 
if Omnming, as the representative of this asso^ation, 
stated the condition vpcm whidh meratbers of Iftie associa- 
tion should WK)rk for Baily, and Baily refused to accede 
t& those torms, it was not illegal for him to advise the 
members of lite assodation of whioh he was an offioer or 
the memhers of ether associations in sympathy wi^ his to 
wf nse to eontin'Re in BaSly's employ. Thus, neither 
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Gumming, as an officer of the defendant association, the 
association itself, nor the individual members of the as- 
sociation committed an illegal act for which it or they 
were liable for damages, of from the performance of which 
they should be enjoined, by stating to employers of labor 
that members of that association would refuse to work or 
would leave work if other than their members were em- 
ployed. We have also evidence of threats made by Cum- 
ming and other representatives of this defendant associa- 
tion to the plaintiff that they would not allow the individ- 
ual plaintiff or members of the plaintiff corporation to 
work in New York City unless they became members of 
the defendant association. 

Undoubtedly it would have been illegal for Cunmiing 
to attempt to prevent the individual plaintiff or others 
from obtaining work without joining his association. If 
that had been the purpose, and if that purpose had been 
accomplished, the plaintiff would have had a cause of ac- 
tion against those united in its accon^lishment ; but a 
fair consideration of this testimony, I think, shows that 
there was no combination to prevent the individual plain- 
tiff or the other members of the plaintiff corporation from 
obtaining work, nor was that the object sought to be accom- 
plished except 80 far as was necessary to procure and retain 
work for members of this defendant association. The mem- 
bers of this association had a right to obtain work if pos- 
sible, although it resulted in leaving the plaintiff and the 
members of the plaintiff corporation without work. They 
had a right to insist upon the superior attainments of the 
menibers of their association, and that its members were 
better workmen than the members of the plaintiff corpora- 
tion, and that, therefore, they should be preferred ; and as 
long as their acts tended merely to obtain employment for 
themselves, even though it was at the expense of the plain- 
tiff and his associates, no legal wrong was committed. Yet 
this is all that I can see after a careful examination of this 
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testimony that these defendants did. They insisted that 
their men should be employed; stated that their men 
would not work with the individual plaintiff or 
members of the plaintiff corporation, and that unless the 
members of the plaintiff corporation were discharged their 
men would leave work. That, I believe, the defendants 
had a perfect right to insist on. In doing so they commit- 
ted no illegal act, and the court below was not justified in 
enjoining them from continuing to do that which they 
had a legal right to do. , 

I concur in the reversal of the judgment. 

McIx^UGiiLiN and Hatch, JJ., concur. 



JOSEPH R. JACKSON, JR., kespondent, v. JOHN 
FOLEY AND ELMA FOLEY, appellants. 

Supreme Court — ^Appellate Division — First De- 
partment — July, 1900. 

§72;3. 

Rescission of purchase of business} Judgment annulling contract of 
sale, canceling mortgage given in part payment and for 
personal recovery against person receiv- 
ing cash payment. 

Where parties to a contract of purchase and sale do not stand upon 
an equal footing, and the purchaser must to some extent rely 
npor the opinion of the seller in dctemidning *whether he will 
purchase, statements made with a view of influencing and which 
do influence the purchaser, become statements of fact, and if 
they are false and are intended to defraud the purchaser, he may 
recover damages from the seller. 

Such rule applied where it appeared that certain misrepresentations 
of value as well as untrue representations of actual fact had 
been made, to the end of rescinding a contract of purcliasc and 
sale entered into upon the faith of such representations, can- 
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ccling a mortgage given in part payment and granting personal 

judgment against a party who had received a cash payment 
A <leiay of some months in making the rescission, Held not to have 

forfeited the purchaser's right to rescind under the facts as they 

appeared. 
{Decided July, 1900.) 



court 



Appeal from judgment entered upon decision of 
at Si)ecial Term. 

Samuel Greenbaum for appellants. 

Herbert L. May for resppndent. 

RuMSEY, J.~On the 15th of August, 1898, the defend- 
ant John Foley sold to the plaintiff his gold pen manufac- 
turing business with all the rights, privileges and good 
will appertaining thereto, including the trade-mark and all 
the stock of goods, materials, machinery, showcases and 
fixtures of every kind appertaining to the business. The 
consideration for the sale was $4,000 paid in cash, and an 
agreement to pay $11,000 out of the profits of the busi- 
ness at specified times. The interest on the $11,000 was 
to be paid quarterly, irrespective of the fact whether there 
were profits or not. This deferred payment was secured 
by a mortgage upon the property sold, given by the plain- 
tiff to the defendant Elma Foley. The plaintiff took pos- 
session under his contract on the 24th of August, 1898. 
He continued in possession until the latter part of Janu- 
ary, 1899; when he rescinded the contract^ tendered back 
to Foley all he had received, and demanded that the mort- 
gage be canceled, and that Foley should pay back to him 
the $4,000 he had paid. This demand being refused, the 
plaintiff brought this action, offering to deliver up all that 
he had received under the contract, and. asking judgment 
that the mortgage to Elraa Foley be canceled and dis- 
charged, that the contract be annulled, and that the de- 
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fendants be compelled to pay back the money paid on the 
purchase price. The ground upon which this relief is 
sought is that the plaintiff was induced to make the pur- 
chase by false and fraudulent statements as to the quantity 
and value and nature of the stock and machinery that 
were transferred, and other false representations which 
were made by Foley to the plaintiff and his agent with 
the purpose of misleading him and inducing him to enter 
into the contract. The learned justice at the Special Term 
found that the representations were made substantially as 
stated by the plaintiff; that they were false and made 
with intent to deceive, and he directed judgment to be en- 
tered canceling the mortgage and requiring the defendants 
to pay back the money which had been received from the 
plaintiff. From this judgment this appeal is taken. The 
complaint as originally served contained very general al- 
legations as to the false representations, and upon the 
trial, when it was attempted to prove them, it was ob- 
jected that they had not l^een properly pleaded. x\pplica- 
tion was then made to amend the complaint, which, al- 
though ()])pur^efl by the defendants, was granted, and the 
j)jea(1ing-^ wore thereuiKm amended by setting out the rep- 
resentations which the plaintiff claimed had been made 
and their falsity. It is obpected that this ruling of the 
court was erroneous. This was clearly one of the amend- 
ments authorized by section 723 of the Code of Civil Pro- 
cedure, and its granting is very largely in the discretion 
of the court to whom the application is made, and unless it 
appears that injustice was done by allowing the amend- 
ment the act should not be reversed in the appellate court. 
We cannot see that any injustice was done to the defend- 
ants by permitting this amendment \o be made, although it 
was stated, when it was suggested that such an application 
would be made, that the defendants could not meet the 
evidence. But it is quite apparent, from an examination 
of the record, that the defendants were able to introduce 
testimony bearing upon every fact set up in the amended 
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complaint, and they made no application for a, postpone- 
ment, as they should have done had they been surprised 
by the amendment, so as to be unable to meet the plain- 
tiflf's ease. There is no reason, therefore, why the judg- 
ment should be overthrown because of that amendment. 

Upon the question of fact presented there was a serious 
conflict of testimony. But the learned justice of the Spec- 
ial Term having seen the witnesses and observed their 
manner of giving testimony, we do not feel at liberty to 
say that his conclusions were not correct, especially as 
there was ample evidence to sustain them; and in the 
further consideration of this case we shall assume that the 
allegations of the plaintiff as to the representations and 
their falsity were established, and confine ourselves to a 
consideration of the legal question presented. 

It appears from the testimony that the negotiations 
leading up to the contracts were had between the plain- 
tiff and his father on the one hand and the defendant 
John Foley and his wife, Elma, on the other, Mrs. Foley 
being presoivt, but taking no important part in the nego- 
tiations. Their attention was called to the fact that the 
property was for sale by an advertisement which is found 
in the case, and Avhich stated that the business was of 
''great merit, the articles patented, long established, the 
average profits over $15,000," and describes the property 
to be sold as consisting of a valuable business, with stock, 
fixtures, factory, handsome Broadway establishment com- 
plete, with use of the owner's name. Upon seeing this ad- 
vertisement the father of the plaintiff went to Foley and 
made inquiries with respect to the property to be sold. 
His testimony is that both he and his son, the plaintiff, 
were absolutely ignorant of the nature and value of the 
business or property and relied solely upon what Foley 
told to him. Foley said he wanted to sell his gold pen 
business and everything appertaining to it ; that the busi- 
ness was very valuable; that he had made $15,000 a year 
on the average ; that he was selling out simply because of 
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his bad health which forbade him to engage in it any 
longer; that $30 to $50 a day were taken in over the 
eounter; that the stock on hand was saleable and worth 
^5,000 ; and he made various other representations as to 
the vahie o/ the articles sold, the value of the trade-mark 
and the extent to which he was able to control the trade. 
He stated the machinery to be particularly valuable and 
especially mmie for him, and to be admirably adapted to 
the manufacture of gold pens, and that it could not be re- 
placed for less than $15,000 ; that one reason his pens 
were so desirable was because of the excellence of this ma- 
ehinery. In addition, Foley stated to the plaintiff at the 
time the contract was signed that his profits the year be- 
fore had been $15,000, which was undoubtedly false. He 
also stated that he had a lease of the store in which he was 
eonducting the business for two years from May, 1899. 
He made many other statements as to the value of the busi- 
ness, the number of the orders which could be procured, 
the business that could be done and the profits that could 
l)e earned.' Right here it may be said that so far as these 
representations were promissory in their nature and refer- 
red solely to what might be accomplished in the business, 
there can be no doubt that the plaintiff had no right to 
rely upon them, and he can have no relief on account of 
them no matter how false they may have been. Yet when 
it is considered that the plaintiff and his father were en- 
tirely ignorant of this business, that the defendant had 
l)een engaged in it for many years and was thoroughly 
familiar with all its details, these statements cannot be 
absolutely thrown aside but must be considered for the 
purpose of enabling ns to get at the state of mind of the 
plaintiff and his father, so that we can accurately ascer- 
tain the effect of those representations of fact and opinion 
made to them, who knew nothing about the business, by a 
man thoroughly conversant with it and its possible capa- 
bilities, which they did have a right to rely upon. So far as 
the representations of fact are concerned ; that Foley had 
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a lease of the store for two years ; that the machinery wa» 
especially made for him ; that it was of modem construe- 
tion, and that his profits during the previous year had been 
$15,000, those were not true; and there is no pretense that 
they were. But the defendant insists that he made no 
such statements. We must assume, however, in consider- 
ing the case that the court below found for the plaintiff in 
that regard and that these untrue statements were in fact 
made. 

There is another class of representations, however, not 
purely of fact, but representing to a very considerable ex- 
tent the opinions of the defendant. These were the state- 
ments that the machinery was worth $16,000 and that the 
stock was worth $5,000. It is quite clear from the testi- 
mony that these values were grossly exaggerated, and we 
must assume that they had great weight with the plaintiff 
in inducing him to enter into the contract; and the ques- 
tion is whether they were such as he had the right to rely 
upon in deciding to make the contract. In the case of El- 
lis V, Andrews (56 'N. Y., 83) it is said that a false state- 
ment as to the value of property made by a vendor for the 
purpose of obtaining a higher price for it than he knows 
the value to be is not sufficient to sustain an action for 
fraud; that the purchaser must rely upon his own judg- 
ment as to the value. But it has been said that this case 
carries the doctrine of exemption very far. (Titus v. 
Poole, 145 X. Y., 414-425). An examination of the 
cases both prior and subsequent to this case shows that it 
stands upon its peculiar facts and that the party defraud- 
ed by false statements as to matters of opinion may some- 
times have relief. In the case of Simar v. Canaday (53 
"N". Y., 298) it is said that all statements made by a ven- 
dor as to the value of the property sold are not mere mat- 
ters of opinion, and if he makes them, knowing them to 
be false, with the intent of misleading the vendee and in- 
ducing him to enter into the sale, and the vendee relies 
upon the statements and is misled to his injury, he may 
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avoid the contract. This is precisely the case at bar, where 
the plaintiff had no knowledge of the value of the prop- 
erty ; he had no opportunity to make inquiries ; he relied 
upon the statement of the vendor which he had the right 
to rely upon, and he was misled by them. It is right here 
that the highly colorable statements of the vendor as to 
what might be done in this business become important. 
He was an old man, thoroughly acquainted with the busi- 
ness, talking to a man knowing nothing about it, and the 
general effect of his statements was that the business was 
one in which a great income could be made with very lit- 
tle risk. Taking all these things together it is quite clear 
that the particular statements as to the value of the prop- 
erty sold and as Xo the value of the machinery and the 
stock on hand were such that the plaintiff had the right to 
rely upon them in coming to his determination to make 
this contract. In the case of Hickey v. Morrell (102 K 
Y., 154), which was an action for falsely and fraudulent- 
ly making representations to the plaintiff's injury, the 
representation relied upon was that the defendant's ware- 
house was fireproof on its exterior, and it was claimed that 
such a statement was one merely of opinion, for which, 
although false, the defendant was not liable. The court 
held, however, that the defendant was liable for the fal- 
sity of the statement, and, in discussing the extent of the 
liability, it was said that the exemption from liability for 
the expression of a false opinion only occurs when the 
opinion stands by itself and is intended to be taken by it- 
self, but that, where it is intended to be relied upon and 
the defendant knows that it is so intended, he is not in a 
situation to say that the plaintiff ought not to have relied 
upon it if he has done so to his injury. The same rule is 
laid dowTi in the case of White v. Loudon (90 Hun, 218, 
and cases cited), which was an action for the specific per- 
formance of a contract for the sale of real estate in which 
the defense was that the defendant had been induced to en- 
ter into it by the plaintiff's false representations, and the 
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complaint was dismissed. In that caae it was said that 
statements of the value of property made in negotiaitions 
for its sale, standing alone and made without fraudulent 
intent where the property was equally open for examina- 
tion by all the parties, and where the person making tihe 
representations has no superior knowledge and does not 
speak as an .expert, cannot afford ground for an action 
against the vendor, even though the statements were false. 
Where the parties, however, do not stand upon an equal 
footing, and the purchaser must, to some extent, rely up- 
on the opinion of the seller in determining whether he will 
purchase, statements made with a view of influencing and 
which do influence the purchaser, become statements of 
fact, and, if they are false, and are intended to defraud 
the purchaser, he may recover damages from the seller. 
This is the correct rule to be applied in cases of this kind. 
We must assume that th^se representations of value were 
made, and there is no substantial dispute that they were 
not correct. If the plaintiff had the right to rely upon them, 
as he certainly had, the^^ afford a sufficient reason for his 
rescission of the contract, unless for some other reason he 
was not entitled to do so. It is said, however, that the 
finding of the court was not warranted by the evidence, 
and upon this point great stress is laid upon the fact that 
the defendant was willing to take a mortgage as part of 
the purchase price, all of which, excepting the interest, 
was to be paid out of the profits of the business. Undoubt- 
edly, this is entitled to consideration, but it is not suffic- 
ient to overthrow the other inferences in this case. There 
is no dispute that the plaintiff paid to the defendant $4,000 
in money, and a careful examination of the record, leads 
to the conclusion that a finding that the actual value of 
the property was not equal to this sum would not be set 
aside as against the evidence, because the stock was not 
worth over $3,000, and the value of the machinery did not 
exceed $500. It is true that there was a business sold in 
addition to the machinery and the stx)ck, but it is quite 



Digiti 



zed by Google 



VOL. XXXI. 169 



Jackson v. Foley. 



certain that its value was much lees than that put upon it 
by Foley and what the plaintiff thought it was when he 
bought the property, even if it was worth anything, which 
is doubtful. Upon the whole case, therefore, the court 
was correct in finding that the plaintiff was induced to 
^nter into this contract by the false representations of 
Foley, and that he was justified in rescinding it. 

It is claimed, however, that because of the plaintiff's 
delay in making the rescission he has lost his right to do 
^o. The plaintiff took possession on the 24th of August, 
1898. It was a business property. The business had un- 
doubtedly been neglected for a long time because of the 
ill health of Foley, and of that fact the plaintiff became 
.aware shortly after he took possession. There is no doubt, 
and it was stated by Foley in his lettbers, that it would 
take some time to bring the business back to the place it 
occupied before his illness, and although the plaintiff ex- 
pressed his disappointment about the state of the busi- 
ness very shortly after he had taken possession, yet the 
letters of Foley show that he was then told that this was his 
•own fault; that he had not yet been in possession long 
•enough to make the business a success and that he ought 
to continue. It is fair to assume that the delay in rescind- 
ing was due almost entirely to the statements of Foley 
himself that if the plaintiff should continue in the busi- 
ness he would undoubtedly be able to make it a success. 
For this reason, we think that the delay of some months, 
wliich ordinarily would not be permitted, was in this case 
excused. It is also said that the business failed to be a 
success because of the incompetency of the plaintiff. In 
respect of this matter all that is necessary to be said is 
that the action was brought to rescind the contract because 
of the false representations of the defendant as to the con- 
dition of the business and property at the time the sale 
was made; and if it was not as Foley stated it to be at 
that time, the inability of the plaintiff to make the busi- 
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ness a succeas affords no reason wihy he should not rescind 
the contract because of the false statements. 

So far as Foley is conce^-ned the judgment should be 
affirmed ; but the judgment not only cancels the mortgage 
which was given to Mrs. Foley, but gives to the plaintiff 
a personal recovery against her for the money which was 
paid to Foley. In this we think the learned justice erred- 
It cannot be said that Mrs. Foley took such part in the 
negotiations as to make her personally responsible for the 
damages the plaintiff suffered, and all the remedy which 
he is entitled to against her is to have the mortgage given 
to her set aside. The $4,000 was paid to Foley alone, and 
there is nothing to show that Mrs. Foley received any bene- 
fit from it. For that reason the court below was not war- 
ranted in directing a personal judgment against Mrs. 
Foley for this money, and the judgment must be modified 
by striking out so much as directs the recovery of $4,098.- 
33 and interest against Mrs. Foley, and as thus modified 
affirmed, with costs to the plaintiff against John Foley 
alone, and without costs in this court against Mrs. Foley. 

Pattekson and Hatcit^ JT., concur; Van Brunt. 
P.J. and O'Briex, J., dissent 



FELIX TAUSEXD et at.., plaintiffs-respondents^ t7. 
JAMES HAl^DLAAR, defendant-appellant. 

Sttpreme Court — Appellate Term — ?fovBMBER, 1900. 

§347. 

Municipal court of the city of New York, Sphere within which « 
marshal's functions are to be exercised. 

A warrant of attachment issued by the Municipal Court of the City 
of New York can be sent into any part of the city, but nrast 
be executed by a marshal residing in and assigned to dirty ia 
the borough to which the process is sent. 
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Where a warrant of attachment issued out oi the MunidiMd Court 
of the City of New York was directed "to any marshal of the 
City of New York to whom the annexed summons is delivered/' 
Held that, in order to sustain an attachment thereunder, it was 
at least incumbent upon the plaintiff to show that the warrant 
was in fact executed by a marshal having authority to act where 
the levy was made. 

{Decided November, 1900.) 

Appeal by the defendant from a judgment of the Muni- 
cipal Court of the City of New York, Borough of Man- 
hattan, rendered in favor of the plaintiffs upon a default. 

The nature of the action and the material facts are stat- 
ed in the opinion. 

A rthur Furber for appellant. 

Opinion rendered by the associate justices, after the 
death of Presiding Justice Beekman. 

GiEGERiCH, J. — The defendant was not personally serv- 
ed with the summons, and he appeared for the special pur- 
pose of moving to vacate the attachment and to dismiss 
the action. The motion was denied and judgment was 
rendered against defendant by default. 

The defendant has appealed to this court from the judg- 
ment so rendered against him, with notice that, on such 
appeal, there would be brought up for review the order 
denying the motion to vacate and set aside the attach- 
ment. 

It is to be regretted that so important a question as the 
one presented on this appeal is to be decided without the 
assistance of either an oral argument or a brief on behalf 
of the respondents. 

Several grounds are urged on this appeal against the 
validity of the attachment, but only the first need be con- 
sidered, because, in our opinion, that one is well taken. 
The objection is that the warrant is void, in that it con- 
tains directions unauthorized bv law. 
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The warrant is directed "to any marshal of the City of 
New York to whom the annexed summons is delivered," 
and requires him *^to attach * * * so much of the goods 
and chattels of the said James Handlaar within your city, 
and safely keep the same, as will be sufficient, &cV 

It seems quite plain that this direction is in excess of 
the power with which the Municipal Court of the City of 
New York is clothed by the statute. 

The Greater New York Charter (Laws of 1897, diap. 
378) provides, in section 1426: "That marshals shall be 
assigned by the mayor to such duty within the boroughs 
wherein they reside respectivelv, as is or may be provided 
by law." 

Whatever doubt might be entertained as to these officers 
being strictly local, witli powers and duties confined sole- 
ly to the counties for which they are appointed, will be 
removed by reading section 1428 of the said charter, 
which provides : 

"In so far as consistent with this act, the provisions of 
law relating to the l)onds, duties, powers and offices of mar- 
shals, and all other matters concerning marshals in the 
City of New York, in force on the 31st day of December, 
1897, shall apply to the marshals appointed or continued 
in oftice pursuant to this title, provided, however, that the 
bonds of said marshals so appointed pursuant to this title 
shall be filed in the office of the city clerk, and that, in the 
prosecution of tlie official bonds of all marshals, applica- 
tion for leave to prosecute the same shall be made to a 
Justice of the Supreme Court at Chambers, in the judic- 
ial department wherein the borough for which such mar^ 
shals shall have been appointed is situated, and sudi leave 
shall not be granted unless it appears that a transcript of 
the judgment against said marshal has been filed in the 
office of the clerk of the county wherein suoh boroug^i is 
situated, and such justice may order said bond to be prose- 
cuted in the ^funicipal Court of the City of New York, 
or in the City Court of the City of New York, if such bor- 
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ough be within the County of New York, or in the County 
Court of the county wherein such borough lies, if in any 
other county." 

Referring now to the Consolidation Act to ascertain 
what provisions of law were enforced on the date men- 
tioned in the section just quoted, the following are found : 

*' Section 1318. It (the warrant of attachment) must 
require the marshal to whom a summons is delivered to 
attach * * * so much of the defendant's goods and chattels 
within his county as will satisfy the plaintiff's demand, 
&c." 

"Section 1320. The marshal to whom warrant of at- 
tachment is issued must execute it * * * by levying 'upon 
and taking into his custody so much of the goods and chat- 
tels of the defendant which he finds within his county, 
&c." 

From these provisions, therefore, it is obvious that the 
county is recognized as the sphere within which the mar- 
shal's functions are to be exercised. 

It is true that section 1368 of the Greater New York 
Charter provides: 

"The Municipal Court in any district shall have power 
to send its process and other mandates in an action or 
special proceeding of which it has jurisdiction into any 
district or part of the City of New York for service or 
execution, and t-o enforce obedience thereto, and such pro- 
cess and mandates may be ser\^ed in any district or part of 
the City of New York as constituted by this act." 

Birt this does not mean that a marshal living in one 
county of the City of New York can execute such process 
outside the limits of the county in which he resides. 

The Cod^ of Civil Procedure (section 347) in defining 
the jurisdiction of the County Courts makes a similar pro- 
vision upon the model upon which it is evident that sec- 
tion 1368, just quoted, was drafted, and which provides as 
follows: "A County Court has power in an action or 
special proceeding of which it has jurisdiction, to send 
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its process or other mandates into any county of the State 
for service or execution, and to enforce obedience thereto, 
with like power and authority as the Supreme Court." 

The process of the County Court can be sent into any 
county of the State, just as the process of the Municipal 
Court of the City of Xew York can be sent into any part 
of the city. But, just as the process of the County Court 
has to be executed by the sheriff of the county into which 
it is sent, so the process of the Municipal Court of the 
City of Xew York must be executed by a marshal resid- 
ing in tlie county to which the process is sent. It is evi- 
dent, therefore, then, that the new charter in enlarging 
the sphere within which the Municipal Court ^^'ould run 
would not therety enlarge the sphere within which the 
marshals arc authorized to execute, their functions. 

The case at bar is distinguishable from that of People 
•ex reh Bicinolli r. Dunn (54 X. Y. Supp., 194; New York 
Law Journal, July 5, 1898), which was a proceeding by 
habeas corpna to inquire into the detention of the peti- 
tioner by tlie Sheriff of the Coimty of Xew York, he hav- 
ins: been arrested in the Borough of Brooklyn by a mar- 
fihal of the Borough of ilanhattan, on an execution against 
his body rendered on a judgment of the Municipal Court 
of the City of New York, sitting in the last named bor- 
ough. I-n sustaining the regiilarity of the detention, Mr. 
Justice Freedman based his decision exclusively upon the 
above cited section 1368 of the Greater New York Char- 
ter. The above quoted statutory provisions respecting the 
powers and duties of marshals do not appear to have been 
brought to his attention. Moreover, the provisions of the 
Consolidation Act (section 1399) pertaining to the re- 
quirements of an execution against the person dp not, as 
in the case of a warrant of attachment, limit the direction 
to the officer to arrest a defendant within his county. 

The remedy by attachment is severe and in derogation 
of the common law and must, therefore, be strictly pur- 
vsued (Penoyer r. Kelsey, 150 N. Y., 77). 
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That it was in this case strictly pursued is not appar- 
ent. The action was instituted in th€ Borough of Man- 
hattan (New York County) and the warrant was executed 
in the Borough of Brooklyn (Kings County). The resi- 
dence of the marshal executing the warrant is not stated 
anywhere in the record, but he seems to be a resident of the 
Borough of Manhattan and assigned to duty in that bor- 
ough. This is a fact of which judicial notice might have 
perhaps been taken in the court below on the priuQiple that 
cognizance will be taken of the attaches of the court 
(JoneS; The Law of Evidence, section 109), and also in 
the appellate court (id., section 117). 

But whether judicial notice could be taken of. this fact 
or not need not be determined, since we think that, under 
the circumstances, it was at least incumWnt upon the 
})laintiff to show that, notwithstanding the unauthorized 
direction in the warrant, it was in fact executicd by a mar- 
shal having the authority to act where the levy was made. 

As this was not sho^vn, the judgment should be reversed 
and a new trial ordered, with costs to abide the event. 

O'GoRMAX, J., concurred!. 

Filed January, 1901. 

Note on jurisdiction of Municipal Court. — Any process or man- 
date issued by the Municipal Court when it has once acquired 
jurisdiction may be served or executed in any district or part of the 
city. Irwin v. The Metropolitan Street R. Q)., aS Civ. Pro. Rep. 
196. See also note at the end of this case. S. C. 25, Misc. 189. 



MARY C. HOLDETs^, appellant, v. METROPOLI- 
TAN LIFE TXSURAXrE COMPAXY, respoi^- 

DENT. 

Court of Appeals — November Term, 1900. 
§ §834-836. 

Life insurance. Waiver of provisions of code against testimony of 

attending physician. 
A statement made by the insured in an application for life insur- 
ance that he waives the provision of the Code against an attend- 
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uig physiciacn testifying to professional matters, is not binding- 
upon his legal representatives in an action upon the policy. 

Such a waiver can only be made in the presence or under tihe soper- 
vision of the court before which the trial or examination is had 

(Decided November 27, 1900.) 

Appeal from an order of the Appellate Division in the 
Third Department and from a judgment entered thereon 
affirming the judgment of the trial court, which directed 
a verdict in favor of the defendant, dismissing the com- 
plaint upon the merits. 

The action was upon a policy of insurance issued by the 
defendant upon the life of (.harles E. Harris, payable to 
his legal representatives. The plaintiff claims $2,500 of 
the amount of such policy, under and by virtue of two as- 
signments to her, one of $2,000 and the other of $600. 

Edgar T. Braclcett for appellant. 

John DeWitt Peliz for respondent. 

Martin, J. — The defense interposeil was a breach of 
warranty by the insured, in that the representations con- 
tained in his application to the effect that no brother of 
his had ever had consumption, and that the insured had 
never had bronchitis or dyspepsia, or been attended by any 
physician therefor, were false and untrue. 

On the trial the defendant called as a witness James T. 
Sweetman, who was a practicing physician and acquaint- 
ed with the insure<l in his lifetime. He testified that he 
was one of the attending physicians during the last ill- 
ness of the insured; that he knew him a little over two 
years before his death, and that he attended him profes- 
sionally previous to his last illness, to the beet of his 
knowledge, in January and in April, 1893. The defend- 
ant then asked the witness the following question : "What 
was his physical condition in January, 1893, and April,. 
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1803, when you attended him ?" To this the plaintiff ob- 
jected upon the ground that it called for a confidential 
communication which the physician could not disclose^ 
was within the inhibition of section 834 of the Code of 
Civil Procedure, and improper and immaterial. The 
plaintiff's counsel then stated that on behalf of the per- 
sonal representatives of the decedent he claimed the privi- 
lege given by section 834 of the Code of Civil Procedure, 
and expressly refused to waive the provisions thereof. 
The court overruled the plaintiff'.s objections upon the 
ground that an express waiver of the provisions of sec- 
tion 834 was contained in the application for the policy^ 
and that such waiver was effective and binding upon the 
plaintiff and the personal representatives of the decedent. 
To this ruling the plaintiff excepted. The witness an- 
swered that the decedent was suffering from acute bron- 
chitis when he saw him in »Tanuary, 1893, and that it was 
commonly called a very acTite and very severe case. The 
witness was then asked if he prescribed for Mr. Harris in 
April, 1803, and for what disease. This was objected to 
as immaterial and calling for a confidential commu;nica- 
tion, improper and not tending to show a violation of any 
of the warranties in the application or policy. This ob- 
jection was overruled, and the plaintiff excepted. The 
witness then testified: "Harris came to me in April, 
1<^03, and required my services and I prescribed for him 
for dyspepsia.'' Under the same objections and ruling, 
the witness was also perraitt-ed to testify that he attended 
the insured during his last illness and that he was suffer- 
ing from phthisis or consumption. This answer was per- 
mitted after tlie witness had testified that whatever knowl- 
edge he obtained was necessary for him to prescribe for 
the patient. 

Section 834 of the Code of Civil Procedure provides: 
"A person, duly authorized to practice physic or surgery, 
shall not be allowed to disclose any information which he 
acquired in attending a patient, in a professional capacity. 
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and which was necessary to enable him to act in that ca- 
pacity." That the evidence of Dr. Sweetman, which was 
Admitted under the objection and exception of the plain- 
tiff, was plainly within the inhibition of section 834, is 
not and cannot be successfully denied. But the defend- 
ant insists, as the courts below have held, that the provi- 
sions of section 836 of the Code permitted the decedent to 
waive that privilege, and that it was expressly waived in 
the application signed by him. There is no claim of any 
other waiver. Section 836, as it stood anterior to 1891, 
provided : "The last three sections apply to every exam- 
ination of a person as a witness, unless the provisions 
thereof are expressly waived by the person confessing, the 
patient or the client." If at the time this application was 
made, and when the case was tried, this section had not 
been amended, there would be no doubt as to the suffic- 
iency and effect of this waiver (Foley r. Royal Arcanum, 
ISIN. Y., 196). 

But, in 1891, section 836 was amended to read as fol- 
lows: "The last three sections apply to any examination 
of a person as a witness unless the provisions thereof are 
expressly waived upon the trial or examination by the 
person confessing, the patient or the client. But a physi- 
cian or surgeon may upon a trial or examination disclose 
any information as to the mental or physical condition of 
a patient who is deceased, which he acquired in attending 
such patient professionally, except confidential communi- 
cations and such facts as would tend to disgrace the mem- 
ory of the patient, when the provisions of section 834 have 
been expressly waived on such trial or examination by the 
personal representatives of the deceased patient, or if the 
validity of the last will and testament of such deceased 
patient is in question, by the executor or executors named 
in said will." Tt is obvious that the amendment of sec- 
tion 836 has very essentially changed its effect and opera- 
tion as applicable to the question under consideration. 
While under that section, before its amendment, the pro- 
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visions relating to a waiver were general, and the only re- 
-quirement was that it should be an express waiver without 
regard to the time when or the place where, still that was 
<jhanged by the amendment of 1891. While this section 
was further amended in 1803, still that amendment in no 
way aifects the question before us, and it is not referred 
to in detail, as a consideration of its added provisions 
would lead to confusion rather than clearness in stating 
and deciding the only question involved. The statute as 
it now stands, in positive and express terms, requires the 
waiver to be made upon or at the time of the trial or ex- 
amination, irnder the statute as amended, no one ex- 
cept the personal representatives of the deceased patient 
•can waive the provisions of section 834, and it can be 
waived by tliem only upon tlie trial or examination where 
tho evidence is offered or received. The apparent pur- 
pose of that amendment was to protect parties, their rep- 
resentatives and successors from waivers which should be 
V inadvertently or improperly obtained previously to the 
trial of an action or examination of the witness. That in 
many cases injustice had resulted from such waivers hav- 
ing been previously obtained by a species of fraud or dur- 
rss was doul>tless the reason which induced the Legislature 
tc fidopt this amendment, requiring the waiver to be made 
in the presence and under the supervision of the court be- 
fore which the trial or examination was Irnd. Whatever 
the purpose may have been, the plain effect of this statute 
was to Kmit as to the time and place when and where such 
waiver should be made to be effective in exempting the 
testimony of such a witness from the inhibition of sec- 
tion 834. The waiver relied upon by the defendant was 
made in 1893, while the statute, as amended, was in full 
force and effect. Hence it is obvious that the waiver in 
the application was insufficient, under the statute as it 
then stood, to justify the admission of the evidence of Dr. 
Sweetman, and the court erred in overruling the plain- 
tiff's objections and admitting that proof. These rulings 
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were clearly erroneous and constituted substantial errors 
for which the judgment herein must be reversed. 

Several other interesting questions were discussed up- 
on the argument and in the briefs, of counsel, but, as the 
judgment must be reversed for the reasons already stated, 
we regard it as unnecessary to consider them, as they may 
be avoided upon a retrial of the case. 

The judgment and order should be reversed and a new 
trial granted, with costs to abide the event. 

Parker, Ch. J, ; Gray, Bartlett, Vann, Cullen and 
Werner, JJ., concur. 

Judgment and order reversed, &c. 



In the matter of the petition of THOMAS H. 
SNEDEKER, respondent, i'. ADA MAY SNEDE- 
KER, As? ADMINISTRATRIX, &C., OF CHARLES 

SNEDEKER, deceased, appellant. 

Court ok Appeals — October Term — 1900. 
§ §1870, 1902, 1903, 1904, 1905, 2732, Sub. Div. 7. 

Death caused by wrongful act. Distribution of moneys recovered. 

Moneys recovered by the widow as administratrix for the negli- 
gent killing of her husband are to be distributed, after deduct- 
ing commissions and expenses, as if they were unbequeatiied as- 
sets of the deceased. 

Where, therefore, the deceased left no children, but left a widow 
and father surviving, the father is entitled to* share with the 
widow in the moneys thus recovered as provided by the statute 
for the distribution of personal property. 

{Decided October 2, igoo.) 

xVppoal from an order of the Appellate Di\dsion, Sec- 
ond Department, Affirming an order of the Surrogate's 
Con rt of Kings Connty. 
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Charles M. Stafford for appellant. 
A. T. Payne for respondent. 

Bartlett, J. — The appellant in this proceeding 
brough*: an action under section 1902 of the Code of Civil 
Procedure against one George Malcolm to recover dam- 
ages for the death of her husband, Charles Snedeker, 
caused by the negligent act of the defendant ; she recovered 
a judgment, entered upon the verdict of a jury for $5,- 
000, aggregating $5,771,95, damages and costs. 

The deceased left no children. 

The father of the deceased, Thomas H. Snedeker, in- 
stituted this proceeding in the Surrogate's Court of Kings 
County by petition to compel the widow, as administra- 
trix, to render an account of her proceedings in respect to 
«aid judgment, and pay over to him the distributive share 
thereof to which he claimed to be entitled. 

After hearing the parties, an order was entered in the 
Surrogate's Court granting the prayer of the petition, di- 
recting an accounting and a deduction of the expenses of 
the action in which the judgment was recovered, together 
with the commissions of the administratrix. 

The Appellate Division affirmed the order, and appeal 
was taken tp .this court. The widow claims that the ac- 
tion in which the JTidgment was recovered is statutory and 
unknown to the common law, the recovery no part of de- 
cedent's estatiC, and she is entitled to the entire amount 
realized. The father of the deceased insists that as his 
son left no children he is entitled to share with the widow 
the net proceeds of the judgment. 

The adjustment of these conflicting claims depends on 
the construction to be given the sections of the Code of 
, Civil Procedure governing the action instituted by the 
administratrix. 

Section 1902 allows the action to be brought by "the 
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executor or administrator' of a decedent, who has left^ 
him or her surviving, a husband, wife or next of kin." 

Section 1903 reads as follows: "The damages recover- 
ed in an action, brought as provided in the last section,, 
are exclusively for the benefit of the decedent's husband^ 
or wife, and next of kin ; and when they are collected they 
must be distributed by the plaintiff as if they were unbe- 
queathed assets, left in his hands, af*er payment of all 
debts and expenses of administration. But the plaintiflF 
may deduct therefrom the expenses of the action and his. 
commissions upon the residue, which must be allowed by 
the surrogate, upon notice given in such a manner and to- 
such persons as the surrogate deems proper." 

Section lOOi provides, in part, that "the damages 
awarded to the plaintiflF may be STich a sum as the jury ^ 
* * , the court or the referee, deems to be a fair and just 
compensation for the pecuniary injuries, resulting from 
the decedent's death, to the person or persons for whose 
benefit the action is broTight." 

Section 1 905 provides : "The term ^next of kin,' as 
used in the foregoing sections, has the meaning speci^ed in 
section 1870 of this act." 

Section 1870 reads: "The term 'next of kin,' as used 
in this title, includes all those entitled, under the provi- 
sions of Jaw relating to the distribution of personal prop- 
erty, to share in the unbequeathed assets of a decedent, 
after payment of debts and expenses, other than a sur- 
viving husband or wife." 

The provisions of law relating to the distribution of 
personal property as applicable to this case are found in 
sectioji 2732 of the Code of Civil Procedure, sub-division 
7. This subdivision, where there are no children, divides 
the surplus between the widow and the father. 

The action thus provided for is purely statutory, has 
existed in this State for many years substantially as now 
foimd in the Code, and has been repeatedly considered by 
the courts. 
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The general scheme of the action may be briefly stated 
as follows: An execittor or administrator can sue only 
where decedent leaves husband, wife or next of kin ; 
wlion the action is brought it is for the exclusive benefit of 
husband, or wife, and next of kin; the proceeds of the re- 
covery are to be distributed among the class named, as if 
they were unbe(iueathed assets remaining after payment 
of debts and expenses; the statute providing for the dis- 
tribution of fjersonal property is to govern. 

In Oldlield y. N. Y. & Harlem RE. (14 K Y. 310), in 
considering the law as then existing (Laws 1847, chap. 
450), this court said (p. 316) : "The statute does not, as 
has been supposed by some, only create a liability in those 
cases where the relations of the persons to be indenmified 
to the person killed were STich that the former had a legal 
right to some pecuniary benefit which would result from 
a continuance of the life of the latter, and which was lost 
by the death. Tt is applicable to the case of any person, 
where death ensues, who could himself, if living, have 
maintained the action, and cannot justly be limited to the 
cases of a wife for the loss of a husband, or children of 
parents." 

It is then pointed out that the words "husband or wife" 
are used to designate persons Avho would not be included 
in the term "next of kin." 

In Tilly v. TTudson River RR. (24 N. Y., at p. 474) 
this court again construed the act: "Next of kin are em- 
braced in its language as parties who may be pecuniarily 
injured, by the death of a person to whom they stand in 
that relation ; and it is not required that the degree of 
kindred should be such as to create the duty of sustenance, 
support or education. Tt is well settled that the survivor- 
ship of a wife is not essential to the maintenance of the 
action." 

In Murphy r. X. Y. 0. & H. R. RR. (88 K Y., at p. 
447) this court further expressed itself as follows: "Un- 
der the Statute of 1847, as amended, it matters not that 
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some of the next of kin for whom the action is prosecuted 
may suffer greater pecuniary loss from the death than 
others. The sum to be recovered by the personal repre- 
sentative represents the entire pecuniary loss resulting 
from the death to each and all the relatives mentioned in 
the statute." 

It seems very clear that the Legislature intended to cre- 
ate a new cause of action for the benefit of the huflband or 
wife and next of kin of a decedent as a class, and the dam- 
ages were supposed to cover the pecuniary losses suffer- 
ed by every person constituting it. 

In the case at bar the class consists of the widow and 
father. 

It does not follow that the father has no pecuniary in- 
terest in the death of his son. It might have happened 
had the son survived thirty years that his wife would have 
died childless and he be left as the only support of an 
aged and penniless father ; or, if no father was living, but 
several next of kin of the same degree, it is within the 
range of possibilities tiiat the decedent might have accum- 
ulated within his added years of life a considerable estate 
and then died leaving it to them. The statute evidently 
deals \Wth remote and uncertain damages not recoverable 
at common law. 

We are not insensible to the peculiar hardship of this 
case where a widow, left without means of support, is 
compelled to divide the net amount of the judgment she 
has recovered as administratrix with a man of means, pos- 
sessed of considerable real and personal property. We 
must, however, construe the law as it is written regardless 
of the seeming injustice inflicted in particular cases by 
the e?dsting rule. 

The painstaking and able brief of the appellant's coun- 
sel contains excellent arguments calculated to persua-de 
the Legislature that the statute should be so amended as 
to prefer the widow and the fatherless, left without means 
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of support, over the next of kin whose interest k, in such 
instances, speculative and remote. 

The order of the Appellate Division should be affirmed, 
with costs. 

Parker, Ch. J. ; O'Brien, Haigiit, Vann, Landon and 
'CTTI.T.EX, JJ., concur. 

Order affirmed. 



DOKA KOPPEL, petitioner, v. GEORGE C. TIL- 
YOU, AS EXECUTOR OF ELLEN TILYOU, deceased, 
dependent. 

Municipal Court — Fifth District — ^Borouoh op 
Brooklyn — ^December, 1900. 

§2256. 
Redemption proceedings. 

Under Section 2256 of the Code of Civil Procedure, only the lessee, 
his executor, administrator, or assignee, is entitled to institute 
redemption proceedings. One who acquires from a lessee dne- 
half of the premises demised for a period expiring at the same 
lime as the term of the lease, at a different rental, and with a 
right of re-entry for breach of conditions, is not an assignee of 
the lessee within the meaning of the section. 

'{Decided December^ 1900.) 

Ayres cO Walker for petitioner. 

Hvr/hes d' HeiMad for defendant. 

Lynph, J. — This ia a redemption proceeding brought 
under section 22.56 of the Code, to recover the possession 
of premises, and inetitiited bv the peti'tioner, Dora Koppel. 
The facts disclosed in the hearing are that one George 0. 
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Tilyou executed a lease to William Scheffler of a strip of 
land, about 48 x 100 feet, for a term of ten yeara, ban- 
ning February 1, 1898, at an annual rental of $3,000. In 
October of tlie same year William Scheffler leased about 
one-half of the same premises for a term of nine years, 
commencing February 1, 1899, to the petitioner, Dora 
Jiopi^el, at an annual rental of $2,500. Tilyou had 
knowledge of the lease made by Scheffler, and the testi- 
mony tends to prove that he gave his consent to Scheffler 
to make a sublease to Dora Koppel of a portion of the 
premises described in Scheffler's lease. 

Section 2250 of the Code, under which this proceeding 
is founded, provides as follows : 

"Where the special proceeding is founded upon an al- 
legation that a lessee holds over after a default in the pay- 
ment of rent and the unexpired term of the lease under 
which the promises are held exceeds five years, at the time 
when the warrant is issued; the lessee, his executors, ad- 
ministrator or assignee, may at any time within one year 
after the execution of the warrant, pay or tender to the 
petitioner, his heir, executor or administrator, or assignee, 
or if, within five days before the expiration of the year, 
he cannot with reasonable diligence be found within the 
city or town wherein the property, or a i)ortion thereof, is 
situaterl, then to the judge or justice who issued the war- 
rant, or his successor in office, all rent in arrear at the 
time of payment or tender, with interest thereupon, and 
the costs and charges incurred by the petitioner. There- 
upon, the person making the payment or tender shall be 
entitled to the possession of the demised premises, under 
the lease, and may hold and enjoy the same according to 
the terms of the original demise, except as otherwise pre- 
scribed in the next section but one." 

The ]>etitioner is, imdoubtedly, in a sad plight. She 
was not in default in the payment of her rent to Scheffler 
and the cause of her dispossession from the premises was 
dne to the default of Scheffler in neglecting to pay the rent 
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due to Tilyou, the owner of the premises, and, under the 
circumstances, if I could see my way clear to assist the 
petitioner I would gladly do so. The difficulty is that as I 
construe section 2256 of the (?ode she has no standing in 
court to institute this proceeding. The remedy provided 
by that section is restricted to the lessee (Scheffler) or 
his immediate assignee, and I do not regard the petitioner 
AS the assignee of Scheffler. She was, at most, an under- 
tenant or sub-lessee, and as such there was no privity of 
contract between her and the landlord of the premises. 
She was not in a position at any time to insist upon re- 
maining in the premises even upon payment of rent ; nor 
could she attorn to the landlord in any way. Her rights 
and her ability to remain in the premises were dependent 
solely upon Scheffler paying the rent of the entire prem- 
iss to Tilyou. If Scheffler defaulted he would lose the 
possession of the entire property, and Tilyou was at lib- 
erty to dispose of his property as he saw fit (subject ^nly 
to the right of Scheffler or his assignee) to redeem under 
the Code. 

While I agree with the i)etitioner's counsel that the 
lease to Koppel reserves a different rent, this is immaterial, 
and it does not follow from that that the instrument is an 
assignment. Scheffler did not part with his entire inter- 
est in the premises, and he, and not Koppel, was amen- 
able to the landlord (Tilyou) for the payment of the rent 
of the entire premises. Had Scheffler made an assign- 
ment of all his interest in the premises to Koppel, a differ- 
ent question would have arisen. It could then be truly 
said that she would stand in the shoes of Scheffler, and 
upon her paying the rent as it became due she could in- 
sist on enjoying the possession of the property, and Til- 
you conld enforce the payment of the rent directly from 
Mrs. Koppel, or in default thereof secure the possession of 
the property. 

The treatises on Landlord and Tenant (McAdam & 
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Chaplin) and the authorities cited are in accord with these 
views. 

Thus Mr. Chaplin says (p. 268) : "But, as between 
the original lessor and the transferee of the lease, tiie rule 
is well settled that if the lessee parts with his whole term 
or interest as lessee * * * it will, as to the original lessor, 
amount to an dssignment of the lease'* * * a privity of 
estate is at once created between the original lessor and" 
the assignee, and the assignee of the lease is liable direct- 
ly to the original lessor for the rent reserved ; if the lease 
contains a covenant to pay rent, the assignee is thus liable 
to the original lessor on the covenant as well as the other 
covenants in the original lease which run with the land. 
The determination of the question of privity of es^bate be- 
tween original lessor and the lessee, and the lessee of his 
lessee, depends upon whether the whole of the term of the 
original lessee became vested in his lessee." 

So, too, flustice McAdara tersely says (p. 269) : "A 
transfer of the tenant's whole interest in the premises, 
whether upon condition or otherwise, is an assignment, 
and not a sublease, though in form a lease." 

The case of Stewart r. Long Island RR. (102 K Y., p. 
607) is cited by both parties. I have examined this case 
with great care, and I am of the opinion that it sustains 
the defendant's contention. Says Rapallo, J.: "The 
rules relating to the effect of an assignment of a lease are 
so well settled that .it is hardly necessary to do more than 
refer to them. Where a lessee assigns his whole estate 
without reserving any reversion therein in himself, a priv- 
ity of estate is at once created between his assignee and 
the original lessor, and the latter has a right of action di- 
rectly against the assignee on the covenant to pay rent, or 
any other covenant in the lease which runs with the land, 
but if the lessee sublets the premises, reserving or retain- 
ing any such reversion, however small, the privity of the 
estate is not established and the original landlord has no 
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right of action against the sublessee, there being no priv- 
ity of contract nor of estate between them." 

I think the elements which enter into the determination 
of the question as to whether the instrument executed by 
Scheffler to Koppel is an assignment or a sublease or an 
assignment pro tanto (as some of the cases cited allude to- 
them) are that the right of re-entry for breach of condi- 
tions exists and also that the instrument contains a coven- 
ant to surrender the premises at the end of the terms. It 
is apparent that the lessee has not entirely divested him- 
self of all his interest in the property which he transferred 
to his sublessee. If it were an assignment there would be 
an absolute transfer of the lessee's entire interest in the 
property or the part thereof transferred, and the trans- 
feree of the lessee and not the lessee would be directly 
amenable to the landlord. 

It appears by the lease from Scheffler to Koppel that 
while the lessee parts with a portion of the premises for 
the whole period, it contains the following clauses above 
alluded to (see lease, p. 2) : "And it is agreed that if any 
rent shall be due and unpaid, or if default shall be made 
in any of the covenants herein contained, then it shall be 
lawful for the said party of the first part to re-enter the 
said premises and the same to have again, to repossess 
and enjoy. * * * And that, at the expiration of the said 
term, the said party of the second part (Koppel) will quit 
and surrender the premises hereby demised in as good 
state and condition as reasonable use and wear thereof will 
permit, damages by the elements excepted." 

I am of the opinion that upon the issues the defend- 
ant is entitled to judgment. 

Note on iumv^.ary proceedings— When redemption may he had. 
— The premises may be redeemed hy the lessee or his personal rep- 
resentatives after default in the payment of rent and the unexpired 
term of the lease under which the premises arc held exceeds five 
years at the time when the warrant is issued if tendered any time 
within one year after the execution of the warrant or if within five 
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<iays before the expiration of the year of the lessor on his personal 
representation cannot, iwith reasonable diligence, be found within 
the city or town wherein the property or a portion is situated, then 
to the judge or justice who issued the warrant or his successor in 
office all rent in arrear at the time of the payment or tender with 
interest thereupon and the costs and charges incurred by the peti- 
tioner. Section 2256, Code Civ. Procedure. 

Meaning of the words ''renf* and *'costs" — The word "rent" 
includes only the rent proper and not taxes and other expenditures 
imposed by the lease upon the tenant. Under the term "costs" and 
"charges'* is meant only the costs and charges of regaining posses- 
sion. 

Tendcr^lts objecJ.^-The tender need not be kept good if refus- 
ed. Its effect is not to deprive the landlord of any right but only to 
give the tenant a standing in court to institute redemption proceed- 
ings. Bien v. Bixby, 18 Misc. 415, modified and affirmed 22 Misc. 
126. 

Tender — What not sufficient. — A tender of the difference be- 
tween the rent in arrear with costs and charges and either gross or 
net profits received by the landlord in the interva.1 is not enough. 
Pursell V. N. Y. L. Ins. Co., 42 N. Y. Supr. 383. Crawford v. 
Waters, 46 How. 210. 

Redemption — When a tenant cannot redeem. — A tenant rcmov- 
■cd for non-payment of taxes and assessments is not entitled to re- 
deem by a tender of the same. Wftty v. Acton, 29 St. Rep. 653. 

Receiver — Power of. — A temporary receiver has power to maiin-, 
tain such proceedings. Bien v. Bixby. 18 Misc. 415. 



L\ TIIK MATTKR OF TUK APIM.TCATIOX OF ORSON D. 
:MFX^; 10 VACATK AN ASSESSMENT, &C. ; THE CITY 

OF XEW Y'ORK, appellant. 

Coi.'UT OF Appeals — December, 1900. 

§190. 

Assessments. Assessment for local improvement may be reduced, 
but not vacated, if proper basis woe adopted. 

The Greater New York Charter preserved to property owners their 
existing rights under the Consolidation Act with respect to re- 
viewing assessments for local improvements (section 1614.) 
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The courts had no power under riiat act to vacate an assessment for 
the construction ol a sewer because of its being unequal as to 
the petitioner, who was assessed for the improvement. Tihey 
could reduce his assessment, but if the apportionment was made 
upon a proper principle the entire assessment could not be va- 
cated (section 903, Consolidation Act.) 

The failure of the assessors to insert the name of the true owner in 
the roll opposite the assessment does not render the assessment 
void. 

An order of the court below vacating and setting aside an assess- 
ment is a final order in a special proceeding, and is revicwaible 
by this court. 

{Decided December 11, iQoa) 

Appeal from an order of the A])pellate Division, First 
Department, affirming an order of the Special Term. 

, John WlidJeu, (Corporation (Counsel {Theodore Connoly 
of counsel), for appellant. 

Ilenrtf DeForest Baldwin for respondent. 

O'Brien, J. — This is a special proceeding instituted by 
a property owner to review an assessment levied for a 
local improvement. The petitioner was the owner of a 
block on lower Broadway, at or near the comer of Morris 
street, the drain from which passed over his neighbor's 
lot. There was a disagreemenit between himself and the 
o^mer of the lot over which the drain passed as to his right 
to maintain the drain. The neighbor threatened to re- 
voke, or actually did revoke, the license for the mainten-* 
ancje of such drain. The petitioner then applied to the 
city authorities to construct a public sewer into which he 
could drain. After considerable importunity and much 
n^otiation the petitioner succeeded in persuading the city 
authorities to construjct the sewer. It was built from a 
point on Broadway seventy-one feet and four inches north 
of Morris* street southerly through Broadway to Morris 
street, and thence westerly through the latter street to 
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Greenwich street. The total expense of construction, in- 
cluding surveyor's and inspector's fees was $4,469.79. 
The city, having defrayed the whole expense of this work, 
proceeded to levy an assessment upon the property bene- 
fited. The assessment was imposed upon the petitioner 
and another property owner on Broadway and eight prop- 
erty owners on Morris street, and this assessment was con- 
firmed by the board of revision on the 15th of December, 
1897. In December, 1898, nearly a year after the as- 
sessment had been confirmed, the petitioner upon whose 
application the sewer had been built filed a petition in 
the Supreme Court, in which he stated, among other 
things, that the assessment was unjust and unequal, and 
prayed that the court set it aside. The court, after a 
hearings granted this application, and not only set the 
assessment aside as to the petitioner, but as to all the other 
property owners as well, though it does not appear that 
any of them complained of it. This order was affirmed 
upon appeal, and the city has appealed to this court. 

The power of the courts to interfere with assessments 
for local improvements in the City of Ifew York has al-' 
ways been quite limited. The reason for this is very obvi- 
ous, since the various charters contain a provision consti- 
tuting a local tribunal for that purpose, composed of the 
comptroller, corporation counsel and president of the 
board of public improvements. This board was clothed 
with ample judicial powers to revise, correct and confirm 
all such assessments, and in cases w^here it was deemed 
necessary to remit the assessment roll to the assessors w^ith 
directions to make a new assessment. But when this board 
had completed its duty the courts were limited in their 
power to review the assessment to a few specific questions. 
The property owners have a right to be heard before the 
board and before the assessors, but after that hearing and 
the confirmation of the assessment they have no right to 
attack it in the courts, except as specifically prescribed in 
the statnte. 



Digiti 



zed by Google 



VOL. XXXL • 193 



Munn 7\ The City of New York. 



In this case we must first inquire with respect to the 
particular law under which the petitioner has a right to 
review the assessment. At the time it was made the law 
in force was the Consolidation Act. At the time that the 
petition was filed in the court that act had been repealed 
by the new charter, which went into effect on the 1st of 
January, 1808, biit the new charter preserved all rights 
that existed under the charter which had been repealed. 
By section 1614 it is provided that no right or remedy of 
any character shall be lost or impaired or affected by reas- 
on of this act. This act shall not affect or impair any act 
done or right accruing, accrued or acquired. Any right 
which a party liad under the old charter could be asserted^ 
enforced or prosecuted in the same manner as when the 
right acx^rued, except as otherwise specially provided. This, 
saving clause is comprehensive enough to enable the peti- 
tioner to review this assessment under the law existing; 
when it was made. His right in that regard is to be 
found in section 1)08 of the Consolidation Act, as amend- 
ed by chapter 013 of the Laws of 1895, which reads as 
follows: ^^Xo court shall vacate or reduce any assessment 
in fact or apparent confirmed after June 9, 1880, whether 
void or voidable, on any property for any local- improve- 
ment thereafter completed otherwise than to reduce any 
such assessment to the extent that the same may be shown 
by [)arties complaining thereof to have been in fact in- 
creased in dollars and cents by reason of fraud or substan- 
tial error. * * ^ Provided, nevertheless : In case the prin- 
ciple of apportionment of an assessment be erroneous, the 
court shall reduce the assessment on the lots of the peti- 
tioner aggrieved thereby to the lawful and just amount 
that ought to have been assessed thereon, or, in its discre- 
tion, the court may set aside and annul the entire assess- 
ment and the record thereof and direct the assessment list 
to be returned to the board of assessors for reapportion- 
ment according to law." 

Tt will be seen that the right to review the assessment in 
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the courts has been conferred upon the -aggrieved property 
owner alone. The city has no right to appeal to the courts 
for the purpose of questioning any assessment levied under 
its own authority and confirmed by its own officers. The 
assessment cannot be assailed or set aside, even when it is 
void or voidable. Power is conferred upon the courts to 
reduce assessments to the extent that they may be shown 
to have been in fact increased by reason of fraud or sub- 
stantial error. The power to set aside an assessment alto- 
.^ether and remit the record to the assessors has been con- 
ferred in one case only, and that is where it appears that 
the assessors, in making the assessment, have proceeded 
upon or adopted some erroneous principle. In such case 
the court has i>ower, in the exercise of its discretion, to set 
aside tlie whole assessment, although but a single property 
owner complains. But whether an assessment in any case 
is based upon an erroneous principle or upon correct prin- 
cij)les is a question of law. In this case, as we have seen, 
the entire assessment was vacated, but it is not claimed 
that, in making it, the assessors adojyted any erroneous 
legal principle. The most that i's claimed is that the as- 
sessment was unequal and, therefore, unjust, but that was 
a question exclusively for the assessors, subject to review 
and correction by the board of revision. It would l)e mani- 
festly impossible for the courts to entertain appeals for 
the purpose of adjusting questions in regard to the in- 
'equality of every local assessment. ^Vhen the board of 
revision has acted, that question is no longer open, and so 
this court has held (In re Cruger, 84 N. T., 619; In re 
f^urch Street, 4-0 Barb., 455 ; In re Deering, 85 N. Y., 1; 
People ex rel Davidson i;. Gilon, 126 K Y., 147). Had 
the assessors imposed the assessment uniformly in propor- 
tion to the frontage of each lot when all were not benefited 
in like proportion that would have been an erroneous prin- 
ciple, since all were not equally benefited. Indeed, such a 
principle of assessment has been held to be unconstitu- 
tional in certain cases by the Supreme Court of the United 
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States (^S^orwood r. Baker, 172 TJ. S., 269; Conde v. City 
of Schenectady, 101: N. Y., 258). A uniform assessment 
upon all the property owners in proportion to the assessed 
value of the proj^erty might also be held to be based upon 
s^Vi erroneous principle. There are many other methods 
which the assessors might have adopted in levying the as- 
sessment that might be open to question as involving an 
erroneous rule, but in this case the rule adopted for the 
imposition of the assessment was that each property owner 
was bound to pay for the expense of the sewer in propor- 
tion to the benefits received from its construction. The 
statute requires the assessors to proceed upon that prin- 
ciple and to distribute the expense of the improvement 
among tlie owners and occupants of all the houses and lots 
intr^Tulod to be benefited thereby in proportion, as nearly 
as may be, to the advantage which each shall be\ deemed 
to a'^'quii'e. Inasmuch as the assessors and the board of re- 
vision had the exHusive power to determine what property 
was bpTK^fitod and the ])ro]>ortion of benefits as to each 
property owner, it seems to be quite clear that the court 
bad no power in this case to set aside the assessment. 
This limitation on the power of the courts has no refer- 
ence tp condemjiation or street opening proceedings or 
other proceedings under special statutes that are subject to 
confirmation by tlie courts. 

The petitioner made another objection to the assess- 
ment, which seems to have been held good in the cojflrts 
beluv. He complains that his name was not inserted in 
the roll as owner opposite the assessment, as required by 
tl.e statute. The name of a former owner, from whom the 
|)etitioner had purchased the property a few years before, 
wa.'? inserted, and for this mistake it is contended that the 
assessment is void. We have already seen that the statute 
prohibits any court to interfere with a local assessment 
even on the ground that it is void or voidable. 
The only power that the court has over such as- 
se.wuents is to reduce them. But this irregularity does 
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not affect the validity of the assessment. The statute (sec- 
t." . 869) provides that the lots shall be designated by the 
same ward or block numbers as used upon the assessment 
roll for the purposes of general taxation. The assessors, 
therefore, in describing the property, are directed to oon- 
suit the tax books. The statute also provides that they 
'"sha". state tho- names of the owner or o\vners and occu- 
pant or occupants, and that it shall be their duty to ascer^ 
tain by inquiry to be made of the deputy commissioners of 
taxes of the ward in which the property assessed is situ- 
ated and by inquiry of the receiver of taxes as to such 
ownership, and that such persons shall afford the requisite 
information." The fair meaning of this statute is that 
the assessors, in describing the property and in designat- 
ing the owTier, shall be guided by the names and numbers 
on the tax book. It is not alleged or claimed that there 
was any omission to comply with this provision of law. 
The petitioner could have had his name inserted upon 
these books in place of that of his vendor, and the fact 
that his name was omitted from the assessment roll under 
these circumstances does not render the assessment void, 
nor even irregular. This is a})parent from another provi- 
sion of the statute (section 871), which requires the as- 
sessors to give notice to the property owners of the com- 
pletion of the assessment. The notice required is by pub- 
lication in the City Brcord. The statute directs that the 
notice shall describe the limits embraced by each assess- 
ment and shall contain a request for all persons whose in- 
terest may be affected thereby and who may be opposed to 
the same to present their objecti(ms in writing to the chair- 
man of the board within thirty days from the date of the 
notice. It is not alleged or claimed that there was any 
omission to give this notice. The petitioner, therefore, 
had notice of the assessment and an opportunity to be 
heard, since his interest was affected by the assessment; 
and in veiw of the fact that the sewer was built upon his 
own application and largely for his benefit it is quite clear 
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that he has no grounds to complain based upon the form 
of the assessment roll. The fact that his name does not 
Appear upon the roll is to his advantage, since it relieves 
hira from all personal liability for the payment of the as- 
sessment. The assessment in this case is small compara- 
tively, but the questions involved are important, since they 
involve the right of the city to reimburse the treasury for 
moneys which it may expend in local improvements for 
the benefit of private property. There is no question with 
respect to the lionesty and fairness of the whole transac- 
tion. There was no fraud either in letting or executing 
the contract. The improvement was made with due regard 
to economy, and the property owners have the benefit of it 
Under such circumstances an assessment should not be dis- 
turbed unless the statute requires the oourt 80 to do. In 
this case I think the learned courts below exceeded the 
power which the statute has conferred. It was not a case 
wliere the assessment was increased in consequence of 
fraud or substantial error, ^o erroneous principle was 
adopted as the basis of the assessment. The principle 
adopted was the distribution of the expense upon the prop- 
erty owners in proportion to benefits, and the assessors 
were the sole judges of the question of benefits and the 
extent and proportion of the same as between all the prop- 
erty owners, subject to review and correction by the board 
of revision. The petitioner's share of the assessment was 
very much larger than that of any other property owner, 
but the assessors had the right to decide as they did that 
the benefits received by him in consequence of the con- 
struction of the sewer were greater in the same proportion 
and that the assessment imposed was only the just and 
equitable measure of benefits received. 

The final point is made that the order from which the 
appeal is taken is not reviewable in this court. All orders 
are appealable to this court and reviewable here that "fin- 
ally determine a special proceeding." Both the constitu- 
tion and the statute so declare (Const, art. 6, section 9; 
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Code Civ. Pro., section 190; Van Arsdale v. King, 155 N. 
Y., 325V 

All admit, as they mnst, that it is an order in a special 
proceeding, and the only ground of contention ie whether 
it has finally determined the special proceeding in which 
it was made. Such orders must be either final or interloc- 
utory, and no one, not even the learned counsel who in- 
sists upon the point, ventures to assert that it is interloc- 
utory, and, if it is not, then it would seem to be a plain 
conclusion that it is final. It has swept away forever the 
assessment which the city imposed under the law to re- 
imburse the treasury for money expended in the construc- 
tion of a sewer which private parties were legally liable 
to pay, and it relieves these property owners forever from 
any liability to pay that assessment. It would seem to 
be a very reasonable if. not an irresistible conclusion that 
an order which finally and forever deprives the city of all 
benefit and relieves the property owners from all liability 
under the assessment now before us is a final order, and 
has finally determined this special proceeding (In re Tal- 
mage, 160 Tf. Y., 512; Moulton v, Cornish, 138 N. Y., 
133 : The Village of Champlain v. McCrea, 165 K Y.,— ). 

The orders of the appellate Division and of the Special 
Term should be reversed and the petition dismissed, with 
costs. 

Packer, Ch. J. ; Gray, TTaight, Lanbon, Cullen and 
Wt^rk^er, JJ., concur. 

Orders reversed, &c. 



CHARLES MATTESON et at.., respondents, v. AL- 
BERT R. FALSER ET at.., appelt.ants. 

Supreme Court — Appellate Division — First Depart- 
ment TSTOVEMBER, 1900. 

§§S29, 1843, 1844. 
• Validity of trust deed. 

The maker of a note, which was secured by a mortgage ttpon reat 
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property in a sister State, -made a trust deed covering real prop- 
erty in the State of New York, whereby the latter was convey- 
ed to a trustee to take charge of the same and pay the grantor 
the profits annually, and after her decease to distribute the same. 
Held that the trust deed was valid as against tlye holder of the 
note seeking to charge a deficiency arising upon a foreclosure 
of the mortgage upon property embraced by said deed, there 
being nothing to indicate that the grantor at the time of the 
making of the deed had any reason to believe that the mortgage 
was not ample security for the payment of the note. 

Where a plaintiff proceeds upon the theory that a trust attempted 
to be created in a will is invalid, "die burden is upon him to 
show the invalidity. .Accordingly Held -where a will might be 
saad to create a trust to continue "until the youngest survivor 
of five nieces and nephews shall arrive at the age of 30 years," 
that it was incumbent upon the plaintiffs to show that at least 
three of the cestuis que trust were under that age at the dealih 
of the testatrix in order to at all assail the validity of the trust. 

Even if such proof were offered, the language quoted is capable of 
the construction that the testatrix intended that the trust should 
continue only during the life of a certain one of her nephews 
and nieces, to wit : the youngest one surviving her, and of two 
reasonable interpretations of doubtful language, one which 
makes a lawful disposition of the estate must be adopted. 

In an action brought under section 1843 oi the Code of Civil Pro- • 
cedure, to charge a debt of a decedent upon land, which, the 
complaint alleges, descended from said debtor to the defendants 
as heirs at law. but which in fact was effectually devised to 
trustees for their benefit, Held that the judgment cannot be 
sustained as against the cestuis que trust, for the reason that 
the plaintiffs elected to treat the will as a nullity. 

Such an action, in which the primary debt was evidenced by a 
note, is subject to the six years Sta,tute of Limitations, with 
tihe three years added by section 1844, and must be brought 
within nine years. 

Payments by an agent of an estate, who did not know of the note, 
and supposed that he was paying interest upon the mortgage, 
would not keep the debt alive. 

The plaintiffs and their testator always resided in Rhode Island; 
Martha King, one of the makers of said note, always resides in 
New Jersey. Under such circumstances, by section 390 of the 
Code of Civil Procedure, • the Statute of Limitations of New 
Jersey applies, unless the action may be regarded as one in- 
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volving "the title to or possession of real property in the State." 
The decision of such question is unnecessary in this case. 
(Decided November, 1900.) 

Appeal from judgment entered on* decision after trial 
at Special Term. 

John M. Stoddard for appellant Palser. 

W. C. lieechcr for apj>ellants King. 

Duane P. Cobb for respondents. 

O'BiirKX.. J. — The action is brought by plaintiffs as as- 
signees of a note for $8,000 given to Asahel Matteson at 
Providence, Rhode Island, on September 4, 1877, by Eliza 
King, Mary King, Martha King and C. B. Palser, to re- 
cover of the defendants as heirs of Mary King and Martha 
King to pT"0])crty located at Xo. 175 West Broadway, New 
York City, a balance of $2,5^6.77 alleged to be due on the 
note. The plaintiffs, therefore, are proceeding as against 
the heirs of only two of the origmal makers of the note; 
and for clearness we may consider the various defendants 
in the way they naturally divide themselves, as heirs of 
Mary King and heirs of Martha King, this latter class 
including certain defendants who claim that they are in 
fact not heirs, but devisees. 

The note referred to was introduced in evidence against 
the defendants' objection, and by its indorsements shows 
that interest was paid down to September 18, 1897. Ac- 
companying the note was a mortgage upon property locat- 
ed in Providence, which, upon default of interest, was 
foreclosed and the premises sold on October 20, 1897, for 
$f),l05. This amount, together with the taxes and ex- 
penses of sale as stated by the plaintiffs, leaves as due 
upon the note the sum of $2,566.77, for which the action 
is brought, under section 1843 of the Code of Civil Pro- 
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cedure, which provides that " the heirs of an intestate and 
the heirs and devisees of a testator are respectively liable 
for the debts of a deceden't, arising by simple contract or 
by specialty, to the extent of the estate, interest and right 
in the real property, which descended to them from, or was 
effectually devised to them by, the decedent." 

The property in T^ew York which the plaintiffs thus 
attempted to charge was originally owned by Jerome B. 
King, who, by his will, probated December 27, 1875, de- 
vised it to his wife, Eliza King, for her life, and then to 
his daughters Mary and Martha King and Margaret M. 
Palser, with the provision that ^'should either of my said 
daughters die during the life of my said wife without law- 
ful issue, then T give devise and bequeaith the share or 
property of each deceased daughter or daughters to the 
survivor or survivors." During the life tenancy, as 
shown, the note ancl mortgage referred to were given in 
1877, the note being payable within one year. 

On January 15, 1800, Mary King died leaving three 
sons, defendants herein, J. Berre King, Jerome Allen 
King and George K. King. Prior thereto, on October 16, 
1880, she had made a trust deed of all her property "in- 
cluding any and all interest, property and effects belong- 
ing, or which should or shall belong to me and coming 
from the estate of Jerome B. King, deceased," by which 
deed, made upon consideration of $1, she constituted her 
son J. Berre King trustee to take charge of the property 
and pay her the profits thereof and after her decease "to 
distribute and pay the residue, principal and income" to 
her three sons. 

On May 6, 1805, Eliza King died, and five days there- 
after, on May 11, 1895, Martha King died, leaving a last 
will and testament. By this will she created a trust for 
the benefit of her nieces and nephews, Albert B. Palser, 
Martha eT. Palser, George TT. Palser, Mary A. Palser and 
Eliza K. Palser, all defendants herein, by which the in- 
come of her estate was to be paid to them "semi-annually 
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for their education and support until the youngest survivor 
of my said nieces and nephews shall arrive ait the age of 
30 years, when t direct my executors * * * to divide and 
pay over the residue of my estate to my said nieces and 
nephews." 

The plaintiflFs argue that the defendants King took 
their interest in the property here in question as heirs of 
Mary King, she having a vested remainder under the will 
of Jerome B. King (Loder i;. Hatfield, 71 N. Y., 92, 100; 
Bushnell r. Carpenter, 92 N. Y., 270; Matter of Young, 
145 K. Y., 535-540), and assert that the trust deed which 
she made was invalid, because at the time it was made she 
was personally liable on the note, and it is improper that 
she should be permitted by such an instrument, made with- 
out consideration for her own benefit for life, with re- 
mainder over to her sons, to cut off the rights of creditors 
against the body of the estate. In answer to this it is urg- 
ed, admitting that Mary King took a vested remainder, 
that she con Id dispose of her interest by trust deed, and 
that the only way in which the deed can be declared in- 
valid is by holding that it was given with a fraudulent in- 
tent to defeat the claims of a creditor, and of this there ia 
no evidence. And in the same connection it is pointed 
out that at the time the deed was given the note — although 
it was then unpaid— was supported by a mortgage given 
as collateral security, and there is in the case nothing to- 
indicate that Mary King had any reason to believe that 
the mortgage was not ample security for the payment of 
the note. This answer we think is good, and it follows 
that the defendants King derived their interest in the prop- 
erty sought to be charged, not as devisees or heirs, but as 
grantec'S, and cannot, therefore, be held in an action such 
as this. 

The plaintiff's further claim is that the will of Martha 
King is invalid, and therefore the beneficiaries thereun- 
der, defendants herein, who are related to her, do not take 
as devisees, but, together with other of the defendants, take 
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as heirs of Martha King. The alleged invalidity of the 
will is in the.tmst which is created "until the youngest 
survivor of my said nieces and nephews shall arrive at the 
age of 30 years," it being claimed that, as there were five 
nieces and nephews, the statute against perpetuities was 
violated and there was a suspension of the power of aliena- 
tion for more than two lives in being at the creation of the 
estate. If this were true, the will, of course, must fail 
(Benedict v, Webb, 98 N. Y., 460; Schelettler v. Smith, 
41 X. Y., 328 ; Fowler v. IngersoU, 127 N. Y., 472 ; 
Ilaynes i\ Sherman, 117 N. Y., 433). 

i'he burden, however, of showing that an actual invalid- 
ity existed was on the pliaintiffs, since it cannot be said 
that the presumption is that the trust was void. It could 
not be void if all or only two of the beneficiaries were over 
30 years of age when tJie trust was created. Kowhere in 
the record is there proof that any of the beneficiaries were 
under 30, and, since it was not shown that more than two 
were under 30 years of age, the plaintiff has not assailed the 
validity of the trust. Had such proof been offered, how- 
ever, we are inclined, for the reasons stated by the learned 
referee in the action pending in the Supreme Court en- 
titled Falser i\ King, to think that the trust was valid. In 
his opinion therein, referring to the language of the will, 
of Martha King, he says : "This language is ambiguous, 
as the expression ^yoimgest survivor' may well mean the 
youngest of the children in question who shall survive the 
testatrix, or might be held to mean the youngest of those 
who shall live to be 30 years old. The words used would 
probably justify either construction * * * hence it is a 
rule of constniction in such cases that of two reasonable 
interpretations of doubtful language, one which makes a 
lawful disposition of the estate must be adopted as express- 
ing the intention of the testator, rather than one which 
would give rise to intestacy, and so defeat the wishes of 
the testator to so dispose of his property by will." 

If the will, then, be valid, the beneficiaries thereunder 
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took as devisees and not as heirs. Nor can it be said that 
this action is good against the defendants as devisees, for 
the plaintiffs elected in their complaint to treat the will of 
^lartha King as a nullity and to charge the defendants as 
heirs oa the theory that such will was void. The situation 
is the same as if Martha King had devised her property to 
third persons. As against the second set of defendtrnts, 
therefore, we think the judgment was erroneously entered. 

Aside from these considerations as to the heirs of Mary 
and Martha King, it here appears that all the defendants, 
by answer, interpose the Statute of Limitations. The note 
was given in 1877, and was due within one year. The 
evidence showing that interest had been paid thereupon, 
down to September 18, 1897, was admitted under excep- 
tion. The payments were made, apparently, by Martha 
King, whose letters were put in evidence, also under ex- 
ception. Mr. Matteson died in February, 1890, and 
thereafter ])aymenfrs were made to his executor, both by 
!Martha King, and by George R. King, a son of Mary 
King. 

It was objected that the letters from Martha King to 
ifr. Matteson, both the parties having died, could not, un- 
der section 820 of the Code of Civil Procedure, be prop- 
erly introduced, and, in any event, were not evidence 
against Mary King. If competent against Martha King, 
they wore in no sense binding on Mary King after her 
death. The same may be said of the stipulation introduc- 
ed, made in another action by the defendants King and 
others, to the effect that "Martha King has fully account- 
ed for the rents collect-ed from the estate of Jerome P. 
King." As to the letters referred to, we think it is clear 
tliat, whatever effect they would have in suspending the 
bar of the statute as against Martha King, they would not 
keep alive the debt against Mary King. She died in Janu- 
ary, 1890, and the defendants, children of Mary King, 
were not served herein until February, 1899 — more than 
nine years after her death. But an action under section 
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1848 of the Code of Civil Procedure to enforce the pay- 
ment of a note made by a decedent to the extent of the in- 
terest in realty received from said decedent, is an action 
to recover upon the note, and is subject to the six years' 
Statute of Limitations, with the three years added by sec- 
tion 1844, and such action must be brought within nine 
years (Adams v. Fassett, 149 N. Y., 61-68; Mead v. Jen- 
kins, 27 Hun, 570, 95 N. Y., 31), 

The further argument that the debt against Mary King 
was kept alive by two payments on the mortgage made by 
one of her sons, George R. King, is not sound, for the reas- 
on that such payments were not made in her interest, and, 
had thev been, would not have had the effect of reviving 
the debt (Butler r. Johnson, 111 N. Y., 204-218). Be- 
sides, it is here made to appear that these payments were 
made by the son as agent of the estate of his grandfather 
for interest on a mortgage covering property of the estate. 
This mortgage, it is true, was the one given to secure the 
note which his mother had signed, but he had no knowl- 
edge, as he testified, of the existence of the note, and if he 
had it would have made no difference, since his object and 
intent, as agent of the estate of his grandfather, was to 
make payment of interest on the mortgage for the purpose 
of protecting the property of the estate. The burden is 
always on the party seeking to charge another to show that 
the pa\Tnents necessary to take the debt out of the statute 
were made by the debtor for his own account and with ref- 
erence to that particular debt (Littlefield v, Littlefield, 91 
]S\ Y., 203, 210; Mnrdock \\ Waterman, 145 N. Y., 55; 
Crow t;. Gleason, 141 jST. Y., 489). The Statute of Limi- 
tations, therefore, is also a sufficient reason for reversing 
the judgment as against the defendants King. 

As to Martha King, assuming that the letters were com- 
petent and the payments binding upon her, they would be 
sufficient to revive the debt if the New York Statute of 
Limitation's applied. The debt sought to be enforced, how- 
ever, was originally evidenced by the note; and it is, in 
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fact, a deficiency judgment, arising after sale of collateral,' 
wliich is sought to be charged against and made a lien up- 
on the pro|>erty which, as heirs or devisees, the defendants 
named received from Martha King. Unless this can be 
regarded as an action involving "the title to or possession 
of real proj^erty in the State," recovery, it appears, would 
be barred by the Statute of Limitations of New Jersey, 
which was the home of Martha King. The New Jersey 
statute bars an action upon a note after six years; and, 
under section 890 of our (Jode of Civil Procedure, it is 
provided that, against a non-resident, an action upon a 
demand barred by the law of his residence cannot be main- 
tained unless it involves **the title to or possession of real 
pro]>erty within the Stat^," except where the cause of ac- 
tion originally accrued in favor of a resident of the State, 
or where such person became a resident of the State, or 
the cause of action was assigned to or was thereafter con- 
tinuously owned by a resident of the State. The plaintiffs 
and the testators were all formerly residents of the State 
of Rhode Island, and there is no evidence that any of them 
ever n^sided in the State of New York; and Martha 
King, from 1^77 to tlie time of her death, was a resident 
of New Jersey. 

Under such circumstances a serious question arises 
whetlier tlie Statute of Limitations of New Jersey, which 
would be a cx^mplete bar, is not the one that applies. 
Without deciding that question, however, as it is unnec- 
essary to do so, we think for the reasons already stated that 
the judgment against the persons here sued as heirs at law 
of Martha King be reversed. 

The judgiuent, therefore, as to all the defendants must 
be reversed and a new trial granted, with costs of this ap- 
peal to each separate set of defendants and abide the 
event. 

Vax Bruxt, PJ., Patterson and McLaughlin, JJ., 
concur: Rumskv. J., concurs in result. 
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VIRGINIA K. HASCALL, respondent, t\ VINCENT 
C. KING, JR., AND ANNA LOUISE KING, indiv. 

AND AS Ex'RS, AC, APPEL.I^\NTS ; MAMIE K. SMITH 

AND HATTIE K. HILTON, respondents. 

Supreme Court — Appellate Division — First Depart- 
ment — November, 1900. 

% §1200, 32e30, 3238, 3253. 

Costs and extra allowance. Scope and interpretation of order of 
Court of Appeals. 

When costs are given to abide the event by the Court of Appeals, 
such formula includes all the costs of the action up to and in- 
cluding the decision of the Court of Appeals. When costs arc 
given by such court it means the costs in that court to the suc- 
cessful party, and is so limited in cases where the costs are dis- 
cretionary. The latter direction, therefore, is to be understood as 
making -no attempt to control the direction as to costs already 
made by the court below, or to control its action in respect of 
such costs as may be thereafter properly awarded. 

When the Court of Appeals makes specific direction as to costs, in 
cases where the same are discretionary, the specific direction 
controls and nothing is left but to follow such -direction. The 
language of an order of the Court of Appeals granting "oosts 
to the appellants in all courts, and to the respondent in this 
court," construed not to authorize separate bills of costs to 
different appellants. An order for the Special Term of the Su- 
preme Court awarding separate bills of costs to each appellant, 
therefore reversed. 

Under such an order the Special Term of the Supreme Court had 
no power to grant an extra allowance. 

(Decided November, igoo.) 

Appeal from an order granting costs and allowance 
to the plaintiff, and costs and allowance to the defendants 
Smith and Hilton, and from an order granting separate 
bills of costs to the plaintiff and the defendants Smith and 
Hilton. 
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William A. Boyd for appellants. 

James b\ McNabor for respondents Smith and Hilton. 

Peter B. Olney for respondent Hascall. 

IIatcti^ J. — This action was brought to procure an ad- 
judication of the will of the late Vincent C. King, declar- 
ing the same invalid, and incidentally for a partition of 
his real estate. The litigation involved, among other 
things, the validity of the trust attempted to be created by 
the sixth clause of the will. The trust estate so attempted 
to be created consisted chiefly of real estate of the value 
of $150,000. The cause was tried at Special Term, where 
tlie complaint was dismissed and the will adjudged to be 
valid, with costs and an allowance of $1,000 to the defend- 
ant executors, payable out of the estate. 

Upon an appeal to the Appellate Division, this depart- 
ment, the judgment was afRrmed, with costs to the defend- 
ant executors and trustees, payable out of the estate (28 
App. Div., 280). The Court of Appeals (162 X. Y., 134) 
modified the judgment and affirmed the same as modified, 
with costs to the appellants in all courts, and to the respon- 
dents in this court, })ayable out of the estate." 

The attorney for the plaintiflF and the attorney for the 
defendants Smith and Hilton, respectively, made motions 
at Special Term upon the pleadings and proceedings and 
upon affidavits and the remittitur of the Court of Appeals 
for an extra allowance in addition to costs. Upon these 
motions two orders were made and entered, in one of 
which the plaintiff was allowed her costs and disburse- 
ments, to be taxed by the clerk and inserted in the judg- 
ment, and the further sum of $750 allowance; and the 
defendants Smith and Hilton were also allowed the 
amount of their costs and disbursements, to be taxed, and 
the further sum of $250 as an allowance, the same to be 
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inserted in the judgment and to be paid out of the estate. 
By the other order the plaintiff and the appellants Smith 
and Hilton were allowed their costs in all the courts, and 
costs to he allowed to the respondents in the Court of Ap- 
peals. Under these orders the plaintiff taxed costs amount- 
ing to $466.63 and an allowance of $750, and the defend- 
ants Smith and Hilton taxed separate bills of costs 
amounting to $379.70 and an allowance of $250 each. In 
each of these bills of costs was included separate costs in 
the Court- of Appeals, Appellate Division and Special 
Term. 

From the first order, and from so much of the second 
as granted separate bills of costs to the plaintiff and the 
defendants Smith and Hilton, this appeal is taken. 

It seems to be now the settled rule that costs in an equity 
action must be granted to the party entitled thereto by^ 
an order of the court entered upon its judgment, and 
without such order no costs are awarded (Downing v^ 
Marchall, 37 X. Y., 380; Code Civil Procedure, sectiou 
3230). This discretion to award costs is possessed by 
every court where the question is properly before it (Har- 
rington i\ Robinson, 71 X. Y., 280; Chipmarn v. Mont- 
gomery, 63 X. Y., 221-238). The question of costs, 
therefore, in any tH]Uity action is one of the is- 
sues iuvolvefl ; it is primarily presented at the trial court, 
and while, as a rule, the appellate tribunals will not in- 
terfere with the discretion exercised by the court below, 
yet, as it furnishes one of the issues for determination by 
appellate tribunals, it is always before such court for dis- 
position, together with the other issues which the case pre- 
sents. 

It is somewhat difficult to determine just when the trial 
court ceases to possess power over the question of costs, or 
to determine when the appellate tribunal has fully exer- 
cised its unquestioned power, in equitable actions, upon 
the subject. It is quite clear that when the Court of Ap- 
peals has determined the question of costs and directed to 
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whom they shall be awarded, if it has left nothing in this 
respect for the trial court, no power resides in it to add to 
or take away. Such court must then enter the judgment 
as directed, and with such act its power ceases not only as 
to the award of costs, but as to all other questions involved 
therein. The direction as to costs by the Court of Appeals 
has, in many instances, been given in the most general 
terms, and this has worked a necessity for judicial con- 
struction in definition of terras. 

In Franey r. Smith (120 N. Y., 658) the Court of Ap- 
peals said that under section 3238 of the Code that court 
liad the power, upon the reversal of the judgment and 
granting a new trial, in its discretion, to provide that the 
costs should abide the event, or to award them absolutely to 
either party. Wlien they are given to abide the event that 
formula always means all the costs of the action up to and 
including the decision of the Court of Appeals. When 
costs are given by such court it means the costs in that 
court to the successful party, and is so limited in cases 
where the costs are discretionary. The latter direction, 
therefore, is to be understood as making no attempt to 
control tlie direction as to costs already made by the court 
below, or to control its action in respect of such costs as 
may be thereafter properly awarded. This being the rule 
it would seem to follow tliat when the Court of Appeals 
makes specific direction a? to costs, in oases where such 
<x)8ts are discretionary, the specific* direction controls and 
nothing is left but to follow such direction. In the pres- 
ent case the language of its order is "with costs to the ap- 
pellants in all courts, and to the respondent in this court." 
It is clear that by the use of this language the court intend- 
ed to control the question of costs, not alone in that court, 
but in all other courts. 

The award in t^rms embraces all courts. The direction 
awards to the appellant costs. It does not award such 
costs to each appellant; nor does it authorize a separate 
bill of costs to each. If such was the intent it has not been 
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-Expressed, as this language only awards one bill of costs. 
The order, tliereforej which has awarded separate bills of 
<50sts to each appellant cannpt be sustained. 

So far as the extra allowance is concerned, it is evident 
that we must look elsewhere than in the award made by 
the Court of Appeals for authority to sustain it. There 
is nothing in the direction of that court which can by any 
possibility embrace it. An extra allowance is not included 
within the term costs, it is a sura in addition to costs. The 
Code, section o253, describes it as a ''further sum." 
When an award of costs is made by the trial court, where 
sJuch costs are discretionary, no further sum is embraced 
unless an order therefor is made. The Court of Appeab 
has certainly awarded no further sum in this case, nor has 
it made its award of costs in general terms. It specifically 
awards costs in all courts to one and costs in its court to 
another. The latter direction, however, does not affect 
the costs awarded to the respondent by the lower courts. 
This award remains intact. But the award as to the par- 
ties upon which it operates is a final and full determina- 
tifjn of t!io <ul)jnft. It was final because the judgment 
v' ioli ir rpi^ti'*n»<l \v«s in no sense* interlocutory; it is full 
beoanso it d 'tcMMiiiiied all the issues involved, and nothing 
remained but the ])erfnnetory application to the court be- 
low to make its judgment the jndgment of that court. The 
latter court was not required to do anything except to 
grant the motion that the judgment might become of rec- 
oi-d. It will be difficult to find a judgment with more 
finality of character than this, and it falls within the def- 
inition of a final judgment (Code of Civil Procedure, sec- 
tion 1200; Black on Judgments, section 41; Travis v. 
Waters, 12 Johns. Rep., 500; Jaques t\ Trustees, &c., 17 
id., 548 : Tavlor r. Read, 4 Paige Ch., 561 ; Mills v. Hoag, 
7id.. 1^). 

It was final as to costs, as it made the specific award and 
remained silent about an allowance, but this latter fact 
does not make it less final (Belmont v. Pouvert, 3 Robt., 
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603 ; cited with approval in Webb v. Buckelew, 82 N. Y.^ 
560; Matter of Gall, 40 App. Div., 114-118). 

What in fact has been done in this case is that the Court 
of Appeals exercised its discretion and awarded costs, and 
upon filing the remittitur the Special Term has exercised 
ita discretion upon the same subject. Did the latter court 
possess the power ? It was held in McGregor v. Buell (33 
How* Prac. Rep.^ Court of Appeals, 450) that upon the 
return of the remittitur it was beyond the power of the 
court to add any new or independent direction to the judg- 
ment, even upon the question of costs (5 Enc. of Plead- 
ings and Practice, 205). This case, therefore, seems ta 
settle, adversely to the respondent, the power of the court 
to grant the extra allowance, which has been given in this 
case. It is said, however, that this view is contrary to the 
doctrine laid down in several cases cited by the respondent. 
Of these the most important is Barnard i\ Hall (143 N. 
Y., 339). In that case the complaint was dismissed at 
the trial and the plaintiff appealed ; the General Term re- 
versed the judgment and ordered a new trial. From this 
judgment the defendant appealed to the Court of Appeals, 
giving the usual stipulation. The plaintiff succeeded and 
the court awarded judgnient absolute against the defend- 
ant, 'Svith costs.'' The Special Term, upon filing the re- 
mUtitur, eiitered the judgment as directed and awarded 
an extra allowance. Upon appeal this award was held 
proper. It is clear that this case is not authority in sup- 
port of the present order. In that case there had never 
been a judgment settling the plaintiff's right, and the 
Court of Appeals did not determine any question of costs- 
except in its own court; when the judgment was entered, 
which for the first time established the plaintiff's right, 
the application for costs and allowance was held proper. 
In effect the Court of Appeals remitted the question of 
costs, except in its own court, to the court which it direct- 
ed to enter the judgment. The direction in that case in 
regard to costs was general, and was limited to the costs 
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of that court; in the present case it was specific, and em- 
braced all the courts through which the action had gone. 
In Brown v. Farmers' Loan & Trust Co. (24 Abb. N. C, 
160) the question presented was practically the same as 
in the last case (see section 117 N. Y., 266-274). In Par- 
rot t V. Sawyer (26 Huu, 466) the action was one at law; 
the direction by the Court of Appeals was the same as in 
the last two cases. I think this decision was correct, for 
the reason that, in that case, tke statute awarded the aue- 
oessf ul party the costs of the action, and, so far as the ex- 
tra allowance was concerned, the Court of Appeals had 
no power over it. Such power resided in the court of 
original jurisdiction (Wolffe v. Van Nostrand, 2 H". T., 
570). 

Xone of these cases, therefore, militate against the doc- 
trine we have announced. Some force may be said to at- 
tach to the fact that it is always the court of original juris- 
diction which grants the extra allowance, and, therefore, 
that authority remains with such court to dispose of such 
question in all cases. The answer to the suggestion, how- 
ever, is that in equitable actions, where costs are discre- 
tionary and each court possesses discretion over the sub- 
ject, the direction must be given by the appellate court to 
apply for the extra allowance or the right to apply therefor 
will be deemed to be denied. If the respondent herein de- 
sired to save such right it was incumbent upon him to pro- 
cure from the Court of Appeals a direction permitting the 
application to be made to the court below. As, however, 
the court's action was final upon the subject, the Special 
Term was ^vlthout power to add to it. It is quite probable 
that there was basis of subject-matter upon which to pre- 
dict the extra allowance (Doremus v, Crosby, 66 Hun, 
124). 

For the reasons already assigned it is not necessary that 
we discuss that question. The orders so far as appealed 
from should be reversed, with $10 costs and disburse- 
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ments, and the appellant's costs taxed in accordance with 
this opinion. 
All concur. 



PEOPLE EX BEL. GIUSEPPE BILLOTTI, bbbpoot>- 
ENT, V. NEW YORK JUVENILE ASYLUM, appm^ 

LAITT. 

SUPBEME COUET ^APPELLATE DIVISION FlBST DbPABT- 

MENT JaNUABY, 1901. 

§ §2015, 2052, 2066. 

Habeas corpus to obtain custody of children. Writ dismissed, chit- 

dren without the State and not within control 

of defendant. 

If the defendant has the custody or control of persons whose re- 
lease is sought, so that it is possible for him to obey the order 
of the court, with respect to such persons, although they arc 
without the State, the court has jurisdiction to make a deter- 
mination in the matter and require the delivery of such per- 
sons. 

The court has jurisdiction to issue a write of habeas corpus if it 
appear that the defendant may have the control of the persons 
whose custody is sought, or may be able to obey the command 
of the court by producing them. Then, if the return or the 
proofs show that the persons cannot be produced, the -writ 
should be vacated, even though it should appear that the per- 
son to whom the writ is directed has connived to or assisted in 
removing the persons whose custody is sought out of the juris- 

* diction. Under such circumstances the petitioner is remitted to 
his remedy in another State. 

A writ of habeas corpus is not intended to punish a defendant for 
improperly depriving a citizen of his liberty or for illegally de- 
porting him from the State. 

(Decided January, igoi.) 

Appeal from final order made upon writ of habeas 
corpus directing the defendant to restore to the relator 
the eustodv qf his children. 
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Robert Ooeller for. appellant. 
M. J. Scanlan for respondent. 

RuMSEY, J. — We are not at all in doubt as to the niles 
of law applicable to cases of tbis kind, and there is no divi- 
sion of opinion in the court as to those rules. If the de- 
fendant in proceedings for a writ of habeas corpus has 
the custody or control of the person whose release is sought 
so that it is possible for him to obey the order of the court 
with respect to that person, the coi^rt has jurisdiction not 
only to issue the writ, but to make a determination in the 
matter and to require the delivery of such person ; and this 
can be done although it appears that the person whose re- 
lease is sought is \\rithout the State ; but a writ of habeas 
corpus is not intended to punish the defendant for im- 
properly depriving a citizen of his liberty or for illegally 
deporting him out of the State. That is to be done by the 
criminal law. The sole object of the writ is to release 
from imprisonment a person who is unlawfully restrained 
from his liberty, or in the case of a child to take posses- 
sion of it in order to deliver it to the person who is entitled 
to its custody. The writ existed at common law, but the 
proceedings of the court with respect to it are regulated by 
statute, and the courts must be^ governed by that statute. 
Section 2015 of the Code of Civil Procedure provides that 
a person imprisoned or restrained of his liberty "within 
the State" is entitled to a writ of habeas corpus. That 
has been extended by the courts, and properly so, to auth- 
orize the court to require the release of a person who is 
not within the State if the defendant to whom the writ is 
addressed has the power to produce him and subject him 
to the power of the court. 

Even if it should appear in the petition for the writ that 
the person whose release is sought is without the State, 
nevertheless the court has jurisdiction to issue the writ 
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if the facts show that tiie person to whom it is directed may 
have the control of the person confined, or may be able to 
obey the couiniand of the court by producing him. In 
such a case, when it appears that the person to whom the 
writ is directed may be able to produce the imprisoned per- 
son, the writ ought to issue, and, if for any reason the de- 
fendant is not able to obey it, that fact should be made to 
appear by the return or the proof, and when it does ap- 
pear, and not until then, should the writ be vacated. 

Although it may appear from the return or the proof 
that the person to wliom the writ is directed, having had 
the custody of him for whose release the writ is issued, 
has connived at and assisted in removing that person out 
of the jurisdiction of the court, no order can be made re- 
quiring his production unless it should appear that such 
person has yet so much custody and control as that he 
would be able to obey the order, but if it appears affirma- 
tively that it is physically impossible for him to obey it, 
the writ must be vacated and the petitioner remitted to 
his remeily in another State, and the defendant must be 
punished by the criminal law (Code Civil Procedure, sec- 
tion 2052; In re Jackson, 15 Mich., 415; Queen v. Bar- 
nado, 24 Q. B. D., 283). 

In view of these rules of law, the only question present- 
ed in this case is upon the facts. The writ was issued; 
the defendant made a return; it supported that return by 
affidavits; it claims that those affidavits show that before 
the writ was issued and before there could have been any 
idea that a writ would be applied for these children were 
bound out to persons in IlHnois over whom this court has 
no jurisdiction, over whom the defendant has no power, 
and that these persons refuse to produce the children or 
send them back into this State. The only question is 
whether, these facts appearing, they answer the writ and 
whether the father should not be remitted to his writ of 
habeas corpus in Illinois against the persons who con- 
trolled and still control the custodv of the children. 



Digiti 



zed by Google 



VOL. XXXI. 217 



Billotti V. New York Juvenile Asylitm. 



It appears that the two visitors of the defendant called 
upon the persons in Illinois who had charge of these chil- 
<iren and asi;ed that they should be sent back to New 
York, and this request was positively refused ; that James 
Billotti, the oldest son, stated that he absolutely refused to 
go back; that the person to whom James Bil- 
lotti was indentured refused to give him up, and 
stated that if the indenture should be canceled 
in any other way than by mutual consent he 
should demand an indemnity of $200. Just how it could 
be canceled except by mutual consent I am not aware, but 
his affidavit contains no suggestion that he would give up 
the child at the request of the juvenile asylum or anybody 
else. The same thing may be said of the affidavit of Law- 
head, to whom Annie Billotti was indentured, and the af- 
fidavit of Mcintosh, to whom Rosie Billotti was inden- 
tured. It is quite evident that these children did not 
want to come ])ack, and that the persons with whom they 
were indentured intended to keep them. It seems to me 
that it is indisputable that the New York Juvenile Asy- 
lum has no control or custody of these children in any 
way, and that an order addressed to that society to pro- 
duce them would bo mere bmtum fulmen, and the issu- 
ance of the order could only lay the asylum open to a 
charsre of contempt of coiirt for refusing to obey an order 
which it must have been known at the time it was issued 
could not be obeyed. 

For these reasons the order should be reversed. 

Van Brunt, P.J., and McLauohltn, J., concur. 



Pattersox, J. (dissenting) — ^By the order appealed 
from in this ease the "New York Juvenile Asylum was di- 
rected within a time named to restore to the custody of 
the petitioner his three children, who, it is claimed, were 
within the power and under the control of the asylum. 
The order was made in a habeas corpus proceeding upon a 
hearing, on a return and a traverse thereto and on evi- 
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dence. From the record the following facts appear: In 
September, 1807, the relator gave into the posaession of 
the Xevv York Juvenile Asjrlum his three children, James^ 
Annie and Rose, upon the agreement that they should be 
retained for two years and then returned to him. In 
June, 1898, the authorities of the asylum, without the as- 
sent of the fatlier, but contrary to his protest, sent the chil- 
dren beyond tlie State of New York, and executed certain 
indentures by which they were bound out, or apprenticed, 
to residents of the State of Illinois. In March, 1900, some 
time after the expiration of the two years for which the 
children were confided to the care and protection of the 
asylum, the relator procured the writ now before us, 
claiming that he was illegally deprived of the custody of 
his children. At the time the writ was issued, and dur- 
ing all proceedings had under it, the children were not 
actually within the State of New York, but were in the 
State of Illinoip. The president of the New York Juven- 
ile Asylum, apparently recognizing the fact that it was 
without lawful right to send the children out of the State 
of New York, or to dispose of them in such manner that 
they coiild not be restored to their parent at the end of 
the two years, made application to the parties in Illinois 
having the actual custody of them and demanded their re- 
turn, but not absolutely. An agent of the asylum swears 
that he made demand upon the parties in Illinois having^ 
the possession of the children and they refused to give 
them up, but those parties have themselves made affidavits 
from which it may be inferred that they would surrender 
the children upon payment of an indemnity. On this state 
of facts the learned judge at Special Term held in sub- 
stance that the children were within the control or power 
of the New York Juvenile Asylum, and made the order 
from which this appeal is taken. 

The only point requiring consideration relates to the 
jurisdiction of the court to make the order, it appearing 
beyond dispute that, at the time the writ was sued out, the 
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children were not within the State of New York and had 
not been within it for nearly two years, and there being 
no ground from which it coiJd be inferred that they were 
sent out of the State to defeat process of the court, or to 
prevent service of a writ of habeas corpus, or to impair 
tlie father's right to the custody of his children- 
All matters connected with the writ of habeas corpus, 
from its issuance to the conclusio^ of proceedings under 
it, are now regulated by the Code of Civil Procedure. By 
section 2015 of that Code it is enacted that a person im- 
prisoned or restrained in his liberty "within this State/' 
for any cause or upon any pretext, except as otherwise 
provided, may have the writ of habeas corpus or of certi- 
orari for the purpose of inquiring into the cause of im- 
prisonment or restraint and, in a case prescribed by law, 
of delivering him therefrom ; and it is provided by section 
2066 that all the provisions of the article of that Code, ex- 
cept as otherwise expressly prescribed by statute, apply to 
and regulate the proceedings upon every common-law or 
statutory writ of habeas corpus, so far as they are appli- 
cable. The ])rovisions of the Code so far as jurisdiction is 
concerned are merely re-enactments of the Revised Stat- 
utes upon the same subject. The contention of the New 
York Juvenile Asylum, the appellant here, is that the 
writ should not have been issued, or, under the return and 
the traverse and the evidence, it having been issued, should 
have been dismissed, because of the fact that the children 
were not within the State of New York and there could be 
no inference that they had been, clandestinely or for the 
purpose of defeating process, removed from the jurisdic- 
tion of the court. It is claimed that the very words of 
section 2015 refer to imprisonment or restraint of liberty 
of a person within the State, and that that necessarily 
means that in view of the fact that the writ of habeas cor- 
pus is one for deliverance and not for the punishment of 
an offender, it can have no efficacy unless it can be exe- 
cuted within the State by bringing the body of the per- 
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3on mentioned in the writ before the court in order that 
the cause of his imprisonment may be inquired into. If 
tliere were to be none but a literal construction of the stat- 
ute as it reads to-day, the writ of habeas corpus would be 
allowed only for the relief of persons actually imprisoned 
-or restrained of their libertv within the State, and it 
would have no application to children who are kept from 
their parents or guardians, but who enjoy the largest pos- 
sible liberty and freedom of action consistent with the pro- 
tection of childhood. The writ of habeas corpus ad sub- 
jiciendam is invokable by parents or guardians purely by 
analogy, and Judge Brown, in People ex rel, Pruyne v. 
Walts (122 N. y., 241), has well expressed in a few words 
the theory of the law upon the subject. He says: "The 
<*ommon-law writ of haiteas corpus was a writ in behalf 
of liberty, and its purpose was to deliver a prisoner from 
unjust imprisonment and illegal and improper restraint. 
It was not a proceeding calculated to try the rights of par- 
ents and guardians to the custody of infant children. It 
was of frequent use, however, when children were detain- 
ed from their parents or guardians on the ground that ab- 
sence from legal custody was equivalent to illegal restraint 
and imprisonment." 

That which authorizes the issuance and enforcement of 
a writ against the Xew York Juvenile Asylum in this case 
IS that having had given to it the custody of these children 
for a limited time and on an agreement to return them at 
the expiration of that time, it refused to so restore them. 
Its detention of them from the custody of the parent is a 
detention within the State of Ifew York, if it has power 
of restoration. It is quite plain that the court would not 
undertake to compel restoration of the children if it were 
Rn impossibility for the asylum to restore them, but the 
jurisdiction to adjudicate and to determine whether the 
children are within the control and custody of the asylum 
and may be restored to the father does not depend upon 
tlieir having been taken out of the territorv of the State 
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of New York, but upon the ability of the asylum to make 
restoration within the territory of New York. 

There is a great deal to be said on both sides of this, 
subject, and it has received exhaustive and masterly treat- 
ment in the Supreme Court of Michigan (Matter of Jack- 
son, 15 Mich. Reps. 420). The statute of that State, like 
the statute of New York, confines the operation of the 
writ to persons detained "within this State." In the case 
cited the point was whether a writ of habeas corpus would 
issue from the Supreme Court of Michigan to a person 
within that State requiring him to bring into the State a 
minor child under his guardianship in that State and 
who had been and continued to be in another State. The 
court was equally divided upon the subject, and, although 
the question arose under a very different state of fact» 
from that presented by the record before us, it seems to 
me that in the opinion of Judge Cooley, which was con- 
curred in by Judge Christiancy, the jurisdiction and auth- 
ority of the court to require obedience to the writ is se 
thoroughly established that it is only necessary to refer 
to that opinion for the learning and argument to vindicate 
the affirmative view of the proposition. The same general 
question of jurisdiction was very learnedly discussed in 
England in the case of The Queen i\ Bamado (The Law 
■Reps. Q. B. Div., vol. 24, p. 296), and the views of Fry, 
L.J., as expressed in that case also seem to me to be quite 
conclusive of the argument. 

It only remains to consider upon the record in this case 
whether the New York Juvenile Asylum made it clear that 
it could not produce the children and restore them upon 
the demand of their father. T wish it to be distinctly un- 
derstood that what has been previously said is to be lim- 
ited to the writ of hahea^s corpus as affecting children de- 
tained from the custody of their parents or guardians. 
The views expressed arisi from a consideration of the ori- 
gin, history and peculiar office of the writ of habeas cor- 
pus at common law as applied to cases of this character. 
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Oirttie evidence before us we find that there was an un- 
doubted wrongful. parting by the New York Juvenile Asy- 
hmi with the possession of these children. It is claimed 
that, under the fifth section of chapter 438 of the Laws 
of 1884, the institution had authority to bind them out 
by indenture. Such would have been the case if the asy- 
luln had not entered into a compact with the father that 
the retention of the children by it should continue but for 
two years. Rut if it had satisfactorily shown that it was 
inipossibk^ to restore the children to the custody of their 
father, then it might be claimed that the office of the writ 
was spent and that it should have been dismissed. But it 
was not satisfactorily shown that the authorities of the 
asylum could not produce the children in court by paying 
to the persons, to \vhom they were bound that small indem- 
nity which those persons seem to have been willing to ac- 
cept for the surrender of the children. It is true that if 
the children had been prodnced in obedience to the writ it 
would have been for the court to determine whether it was 
for their best interest that they should be delivered into 
the custody of their father. If they were of a proper age 
to (loterniine that matter for themselves or to have their 
wishes consulted, it would have been the duty of the court 
to give full consideration to their wishes. But the discus- 
sion is displaced when that element is introduced into the 
casi as the determinant factor, for here the parent's right 
depends in the first instance upon the agreement the asy- 
lum made with him, either actual or implied, at the time 
the children were given into its custody, that they would 
l3e restored to him at the expiration of the two years. 

For these reasons, I am of the opinion that the order 
appealed from should be affirmed, with $10 costs and dis- 
bursements. 

O'Brien, J., concurs. 
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BENJAMIN F. DeKLYN, appellant, v. ANNIE W. 

GOULD, BESPONDEKT, IMPLEADED WITH JOSEPH H. 

SIMPSON AND SIMPSON'S. 

CouBT OF Appeals — Januabv Term, 1901, 
§1338. 

Mechanic's lien. Owner not liable for improvements ordered by 

tenant. ^ 

The provision of the Mechanic's Lien Law that a failure to state in 
the notice filed the name of the true owner or lessee against 
whose interest a lien is claimed shall not impair its validity, will 
not authorize a lienor, who has inserted the name of the lessee 
as the person against whose interest ^he claimed a lien, to after- 
wards proceed, contrary to his original intention, against the in- 
terest of the owner. 

Mere knowledge on the part of the owner that improvements were 
being made on his premises "by the lessee, beyond those called 
for in the lease which the lessee was to make at his own ex- 
pense, is not alone sufficient to subject the owner's interest to 
a lien in behalf of a contractor. The consent of the owner, 
which the statute provides shall render him personally liable, 
cannot be implied on the absence of some affirmative act on his 
part tending to mislead the lessee or contractor. 

{Decided January 8. iQOi.) 

Appeal from a judgment of the Appellate Division, 
First Department, reversing a judgment entered upon the 
report of a referee in favor of the plaintiff in an action to 
foreclose a mechanic's lien against the respondent, the 
owner of premises on West Twenty-third street, New York, 
and the other defendants. 

David Willcox and Louis M. Fulton for appellant 

John E. Parsons for respondent. 
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Landon, J. — The notice of lien stated "that the name 
of the owner against whose interest a lien is claimed is 
Simpson Company/' It did not contain the name or des- 
ignation, true or false, of any other person or party against 
whose interest a lien was claimed. 

Section 4 of the Mechanics' Lien Law (chap, 342» 
Laws of 188i5), under which this notice of lien was filed, 
requires that the notice 'shall contain "the name of the 
owner, lessee, general assignee or person in possession of 
the premises against whose interest a lien is claimed." 
The statute does not invite the suppression of names; it 
requires the expression of the names of those persona 
against whose interest a lien is claimed, but it also con- 
templates that some other name than that of the true per- 
son against whose interest a lien is claimed may be stated, 
and hence it further provides: "But the failure to state 
the name of the true owner, lessee, general assignee, or 
person in possession, shall not impair the validity of the 
lien." The corporate name of the Simpson Company was 
"Simpson's." As the name "Simpson Company" was 
used, the statut/^ undoubtedly cures the failure to use the 
true name "Simpson's" ; and this illustrates 6ne phase of 
the meaning of the curative clause. If the referee had 
found that the lienor believed after due inquiry the Simp- 
son Company to be the true owner, the case would be dif- 
ferent. The evidence does not permit us to presume such 
to be the fact. 

In the connection in which the word "failure" is here 
used, it evidently means an* unsuccessful attempt to name 
or designate the true owner, lessee, general assignee or 
person in possession of the premises against whose inter- 
est a lion is claimed. It does not mean that the lienor may 
name the lessee as the trae person against whose interest 
he claims a lien, and then afterwards proceed against the 
lessor against whose interest he did not intend to file notice 
of a claim (Grippen v. Weed, 22 App. Div., 593, aff'd 165 
X. Y., — ). The contractor testified that before he filed 
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his lien Mr. Simpson, the lessee, introduced him to Dr. 
Gould as the owner of the premises. Dr. Gould was the 
husband of Mrs. Gould. When the contractor made his 
contract with Simpson's he was put upon inquiry as to 
the owner (Spruck v. McRoberts, 139 N. Y., 193). And 
he now received information near enough to the truth to 
enable him to file notice of lien against the true owner. 

Under the Act of 1885 " the names of the owners and 
other persons in interest, and other persons against whom 
the claims are made " must be entered in the county clerk's 
docket. Formerly the law did not make this requirement 
(see Leiegne v. Schwarzler, 10 Daly, 547). Unless some 
attempt is made to name the parties against whose interest 
a lien is claimed, the docket will not give the notice the 
law intends it should give. 

2. We must presume that the Appellate Division did 
not reverse the judgment upon the facts, since no state- 
ment that it did so reverse appears in its ordef or judg- 
ment (Code Civ. Pro., section 1338). The referee found 
that " the labor and materials for which the lien was filed 
were furnished and performed with the knowledge and 
consent of the said Annie W. Gould." We may inquire 
whether this fact was found without any evidence which 
according to any reasonable view would warrant it (Spence 
V. Ham, 163 N. Y., 220). 

The lease was given by Mrs. Gould on July 18, 1892, to 
Joseph H. Simpson, who was then the tenant in posses- 
sion under a lease to expire May 1, 1893, from which date 
this lease was to continue for the term of twelve years. It 
contained provisions to the effect that the lessee " shall and 
will at his and their own cost and expense make changes 
and improvements on the above named premises," speci- 
fying them, the whole to be done at his and their cost, and 
without any cost to the lessor, he agreeing to pay for the 
improvements and to suffer no mechanics' liens to be placed 
on the premises, and to discharge the same within twenty 
IS 
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days, if any should be so placed, under penalty of for- 
feiture. 

The specified improvements would cost about $10,000. 
The lessee in August, 1892, organized the corporation, 
Sim] son's, and in January, 1893, " undertook to assign 
the lease to it upon securing Mrs. Gould's consent," the 
lease requiring her consent, and placed it in possession of 
the premises. It continued in possession and paid the 
rent until October, 1896, when it was dispossessed by the 
lessor. On January 14, 1893, Simpson's made a contract 
with Peter J. Brennan, the plaintiff's assignor, by which 
the latter agreed to make certain alterations and improve- 
ments upon the premises for $27,500, and containing a 
provision for extra work. Brennan performed before 
October following, and Simpson's paid him the contract 
price, less $14,308.99, for which this notice of lien was filed. 
Other work was done by Simpson's, the entire improve- 
ment costing about $45,000, and adding to the value of 
the property about $40,000. 

The referee finds as follows : " While the work on these 
premises was in progress, said Annie W. Gould and her 
husband were frequently in the street, saw the premises in 
question and the work going on, and Mr. Gould was 
aware of the nature of the work in progress, and mentioned 
the matter to Mrs. Gould. No statement was ever made 
to them as to the probable cost of the alterations specified 
in the lease ; they made no inquiries upon that subject, 
and made no objection to the manner in which the require- 
ments of the lease were fulfilled. Neither Mrs. Gould nor 
Mr. Gould has any objection to make now, as they con- 
sider that the work specified by the lease has been fully 
performed." 

The owner's interest in his real estate is not liable in 
every case in which, to his knowledge, labor and materials 
are furnished for erections on his real property or al- 
terations in the existing erections (Hankinson v. Van- 
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tine 152 N. Y., 20; Spruck v. McRoberts, 139 K Y., 
193 ; Havens. u West Side Elec. L. Co., 17 N. Y. Supp., 
580, 20 id., 764, affirmed, 143 K Y., 632). There are 
many cases in which the owner's consent has been implie<l 
from the circumstances and his declarations and acts in 
respect to the improvements. The appellant largeljr.relies 
upon National Wall Paper Co. i\ Sire (163 N. Y., 122) 
and the cases therein cited, in which the owner's consent 
was inferred or implied. In that case it was pointed out 
by O'Brien J., writing for the majority of the court, that 
by the terms of the lease the tenant was under no obliga- 
tion to make the improvements ; he was permitted to make 
them at his own expense ; that, before the tenant engaged 
the contractor to make them, he conferred with the lessor, 
exhibited to him a specimen room of the decorations he in- 
tended to make throughout the whole house, and told him 
that he ought to pay part of it, and the lessor replied : 
" Well, I will see how well it is done ; " that the lessor was 
in attendance during the progress of the work, and fre- 
quently expressed his admiration and approval, and in a 
few weeks after the completion of the work dispossessed 
his tenant. 

The case before us lacks these features and has no ele- 
ment tending to show that the lessor misled her tenant to 
his extravagant outlay. This case, as well as the others it , 
cites, indicates that mere acquiescence in the erection or 
alteration, with knowledge, is not sufficient evidence of 
the consent which the statute requires. There must be 
something more. Consent is not a vacant or neutral atti- 
tude in respect of a question of such material interest to 
the property owner. It is affirmative in its nature. It 
should not be implied contrary to the obvious truth, un- 
less, upon equitable principles, the owners should be es- 
topped from asserting the truth. Here the owner carefully 
stated in the lease her position with respect to alterations 
and improvements, and it may be assumed that both the 
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amount of the rent and the length of the term were influ- 
enced by the tenant's agreement to make the specified re- 
pairs. She never was asked to declare her position with 
respect to the important and expensive departure by the 
tenant from the specifications, and she misled neither the 
tenant nor the contractor. Undoubtedly she consented to 
such alterations and additions as the lease called for, but 
as the terms of the lease accompany that consent, we can- 
not separate it from them. She could accept the larger 
performance by the tenant as satisfactory performance un- 
der the lease, and, in the a'bsence of evidence that she did 
more, we cannot enlarge the scope of her acceptance in 
order to make her bear a greater liability than she ever 
consented to incur. 

The order should be affirmed and judgment absolute 
ordered for defendant on the stipulation, with costs. 

Parker, Ch. J. ; O'Brien, Bartlett, IIai^ht, Mar- 
tin and Vann, JJ., concur. 

Order affirmed, &c. 

NOTE OX APPEALS. 

Note on appeals— From ichat reviewed — Surrogates' Courts. — 
Previous to the adoption of this section (1337) appeals to the Court 
of Appeals from decrees of Surrogates brought up for review all 
questions whether of fact or law which were determined by the court 
of original jurisdiction but now except in cases when the order of 
the Supreme Court certifies that the decree was reversed on ques- 
tions of fact, such appeals are to be determined in the Court of Ap- 
peals solely upon the questions of law presented. In these, however, 
as in other appeals to that court, it will look into the evidence given 
on the trial only for the purpose of seeing whether there is compe- 
tent evidence to support the conclusions of facts found by the trial 
court and if there is, it is concluded by the findings. In re CottrelU 
5 Civ. Pro., 340. 

Reversal — \V7iat Court of Appeals must presume. — Under sec- 
tion 1338, Code Civil Procedure, the Court of Appeals must pre- 
sume tliat the order of reversal was based uiKjn the law and are pre- 
clude from a review of the facts. Parker v. Day, 27 Civ. Pro., Rep. 
211. 

Reversal on facts-^Practlce.—Vfh^n the Appellate Divisionin- 
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tends to base its reversal of a decision of the trial court upon a 
question of fact it should be made to so appear in the second body 
of the judgment or order, otherwise the findings of the trial court 
will stand and will be presumed to include all facts warranted by 
the evidence which are necessary to support the judgment. Gran- 
non as adm. v, McOuire, 30 Civ. Pro. Rep. 18 ; see also note at the 
end of this case. Section 160, N. Y., 476. 

Appeal— Review of judgment upon a verdict — Jurisdiction, — 
Section 1338 of Code of Civil Procedure has reference to judgments 
entered upon the report of a referee or the decision of a court and 
has no application to a judgment entered upon a verdict. The 
Court of Appeals, therefore, has no jurisdiction to review an order 
granting a new trial reversing a judgment. Schryer v. Fenton, 162 
N. Y.. 444. See also Henavie v. N. Y. C. & H. R. R. R. Co., 154 N. 
Y., 278 ; Haris v, Burdett, 73 N. Y., 136 ; Snebley v. Connor, 78 N. 
Y., 218 ; Chapman r. Corastock, 134 N. Y., 509 ; Mickee v. W. M. & 
R. M. Co., 144 N. Y., 613 ; Hoes v. Edison O. E. Co., 150 N. Y., 87. 
For a history of the charge in this (1338) section and what two 
questions of law are reviewable on appeal from judgment of re- 
versal by the Appellate Division on questions of law, see Nat. Har- 
row Co. V. Bement, 163 N. Y., 505. 
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In the matter of the judicial settlement of the ao- 
oouNT OF HENEY McLAEENAN, as exeodtob, &c. 
OF MAKGAEET LAVERY, deceased. 

Supreme Court — Appellate Division. — First Depart- 
ment, July, 1900. 

§ 2545. 

Exeeutor*8 Accounting, Transfer of right to payments froni benev- 
olent associations before death of testatrix, so tliat claims 
against such institution were not part of estate. 

In an accounting in the Surrogate's Court, facts found by the ref- 
eree stand in place of findings by the surrogate, although there 
be no findings by the surrogate. 

The claim in such a case that, wliere no exceptions are filed by the 
appellant, no question is presented to the Appellate Court to 
review, cannot be sustained. 

Where a referee is ordered to hear and determine there is no trial 
before tlie surrogate within section 8545 of the Code of Civil Pro- 
cedure. 

Where there has been a transfer of rights to receive payment under 
certain insurance policies, and an executor is sought to be sur- 
charged therefor he cannot be so charged except for such money 
or property that was the property of the testatrix at the time of 
her death. 

(Decided July, 1900.) 

Appeal by the executor and the guardian ad litem for 
the infant appellants from the decree of the surrogate 
settling the accounts of the executor. 

Augustine Ji, JUcMahan for specml guardian-appellant. 

W. Arrowsmith for executor and testamentary guard- 
ian. 

M. Edward Kelley for James Hagerty & Co., creditor- 
respondent. 
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'"T — 

James F. Fogerty tor Edward T. Cody, cretiitor- 
respoDdent. 

A, C\ Weil tor L. H. Quinn, creditor-respondent. 

Inoraham, J. — The executor to Avhom letters testament- 
ary of the estate of Margaret La very had been issued 
presented his account to the surrogate for settlement, and 
creditors of the estate filed objections to the account, 
based upon the failure of the executor to charge himself 
with various sums of money received from benevolent 
associations, which became payable to the testatrix as 
widow of John Lavery, deceased. The questions pre- 
sented on the accounting were referred to a referee. It 
appeared from the testimonj'^ before the referee that the 
executor received from two benevolent associations the 
sura of about %5,998 : that John Lavery died on the 10th 
of December, 1897, and Margaret Lavery, his wife, the 
testatrix, on the 22d of December, 1897 ; that they left 
four infant children, who are the appellants in this pro- 
ceeding, and were parties to the accounting. The execu- 
tor qualified on the 29th day of January, 1898, and as 
testamentary guardian of these four infant appellants on 
the same day, and he subsequently received the amounts 
payable by the benevolent associations which he held as 
guardian for the infant appellants. There were two be- 
nevolent associations : one known as the Catholic Benev- 
olent Legion, and the other the Royal Arcanum, of both 
of which John Lavery was a member. After the death 
of John Lavery proof of loss was furnished to those as- 
sociations.. It further appeared that a certificate of 
membership of the Catholic Benevolent Legion was issued 
to John Lavery, and that Margaret Lavery, his wife, was 
named as beneficiary in. said certificate. The benefit 
payable on the death of John Lavery would be $3,000. 
This amount was paid by check dated March 19, 1898, 



Digiti 



zed by Google 



232 CIVIL PROCEDURE REPORTS. 

In the matter of McAleenan. 

payable to the order of Margaret Lavery, wife and bene- 
ficiary of John Lavery, deceased ; was indorsed by Mar- 
garet Lavery, wife and beneficiary of John Lavery, and 
by Henry McAleenan, executor, and was duly paid. In 
regard to the Royal Arcanum, it appeared that John 
Lavery was a member of the corporation, an organization 
incorporated under the laws of the State of Massachu- 
setts for the purpose of helping widows and orphans and 
members ; and that association paid $2,298 by a check to 
McAleenan, as guardian for the children of John Lavery. 
There were introduced in evidence two instruments 
executed on December 17, 1897, by Margaret Lavery, 
and duly acknowledged by, one of which she sold, as- 
signed and transferred unto Henry McAleenan, as 
" trustee for my children, Mary, Catharine, Daniel and 
Margaret Lavery, all my right, title and interest to the 
benefit certificate No. 18,753 of the Catholic Benevolent 
Legion, and hereby authorize him to collect the insurance 
money due me thereunder from the Supreme Council of 
the Catholic Benevolent Legion, or from whatever source 
the same is payable to me." The other instrument was 
in substantially the same form, and sold, assigned and 
transferred her right, title and interest in and to the 
benefit certificate issued by the society known as the 
Royal Arcanum of the City of New York. It appeared 
that where these instruments were executed by the testa- 
trix she stated to her attorney who drew them that she 
wanted this money to go to her children ; that after she 
executed them she handed them back to her attorney, 
who said, "Mrs. Lavery, I will hand these to Mr. 
McAleenan ? " and she said, " Yes." The constitution of 
the Royal Arcanum provides that '' In case of the death 
of the person or persons named in the order before deliv- 
ery is made, the order shall be returned to the supreme 
secretary with a statement of the facts signed by the 
regent, treasurer and secretary, under seal, and a new 
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order shall be drawn payable to the person or persons 
entitled to the benefit." 

Upon this evidence the referee found that prior to the 
decease of Margaret Lavery, subsequent to the death of 
John La very, and before the collection by Margaret of 
the benefits which she was then entitled to receive from 
the Catholic Benevolent Legion and the Koyal Arcanum 
respectively, she made and executed two instruments of 
assignment, under seal, both dated December 17, 1897, 
one of which specified that she sold, assigned and trans- 
ferred to Henry McAleenan, trustee for her children, 
Mary, Catharine, Daniel and Margaret Lavery, ail her 
right, title, &c., to the benefit certificate No. 18,753 of 
the Catholic Benevolent Legion, and authorized him to 
collect the insurance money due her thelreunder from the 
Supreme Council of the Catholic Benevolent Legion or 
from whatever source the same was payable, &c. : and 
the other of which specified that she sold, assigned and 
transferred unto Henry McAleenan, as trustee for her 
children, Mary, Catharine, Daniel and Margaret Lavery, 
all her right, title and interest in and to the benefit certi- 
ficate issued by the society known as the Koyal Arcanum 
of the City of New York, all her interest in and to the 
insurance due to her, and authorized him to collect any 
insurance money due thereunder or in consequence of her 
husband, John Lavery, being a member of said order ; 
that at the time of the execution of the said instruments 
of assignment the said Margaret Lavery was ill, and con- 
fined to her bed ; that W. Arrowsmith, Esq., was her 
legal adviser and attorney, and that she directed him to 
deliver said instruments to Henry McAleenan ; that he 
delivered said instruments of assignment to said Henry 
McAleenan; that said Margaret Lavery, at the time of 
her death, was indebted to certain persons specified in the 
report of the referee for goods sold and delivered to her ; 
and, as a conclusion of law, that Henry McAleenan, the 
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executor of Margaret Lavery, deceased, was bound to 
account for several suras of money collected by hira as 
such executor, but that so much of such moneys as he 
collected and received from these two benevolent associa- 
tions, aggregating $5,998, is exempt from the claims of 
the creditors of Margaret Lavery, deceased, and that none 
of the creditors are entitled to receive any part thereof; 
that Henry McAleenan is chargeable with and bound to 
account to the infant children of Margaret Lavery, de- 
ceased, for the ahiount collected from such benevolent 
associations. 

To this report the creditors filed exceptions which, 
coming on before the surrogate, were sustained, the sur- 
rogate holding that the mpneys paid by these associations 
were exempt from the claims of the creditors of John 
Lavfery, and were also exempt from the claims of the 
creditors of Margaret Lavery until they were actually 
paid, but that by their payment to her or to her executor 
they lost their special exempt character and became, like 
other assets of her estate, subject to the payment of her 
debts, and a decree was entered sustaining such excep- 
tions and surcharging the executor with the total amount 
of the money received by him, including the amount paid 
to him from these benevolent associations. From that 
decree the special guardian for the infants and the ex- 
ecutor appeal. 

There were no findings by the surrogate, and it is 
claimed by the respondent that, in the absence of excej>- 
tions filed by the appellants, no question is presented to 
the Appellate Court for review. We think, however, that 
this claim cannot be sustained. The facts were found by 
the referee, and they stand in place of a finding of fact by 
the surrogate. The surrogate did not disturb these find- 
ings of fact, but, upon the facts found by the referee 
sustained the exceptions to his conclusions of law that the 
executor was not chargeable with these sums received 
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from these benevolent associations. No exception to that 
conclusion of law was possible, as no separate findings 
were made by the surrogate. Upon the appeal from the 
decree the question is presented as to whether the surro- 
gate correctly determined the question of law. The ques- 
tion before the surrogate was upon the exceptions filed by 
the creditors to the report of the referee. He sustained 
such exceptions by his decree. Upon the appeal from such 
decree the question presented to this court is whether he 
properly sustained such exceptions. 

The cases relied on by the respondents do not apply. 
In the Matter of Brad way (74 Hun, 630) the appeal was 
from the decree which sustained an exception to a find- 
ing of fact by the referee, and it was held that under 
those circumstances a mere appeal from a decree brings 
up no question for review. That decision was based upon 
Matter of the Accounting of Sprague (125 N. Y. 732), 
where the court said that the record did not contain any 
exceptions to the findings or to the decision of the surro- 
gate. But that case was tried by the surrogate, who made 
no findings, and consequently neither the General Term 
nor the Court of Appeals could review the decision of the 
surrogate upon the facts. In the Matter of Tetter (M 
App. Div., 408) we held that when a referee is ordered 
to hear and determine there is no trial before the surro- 
gate within section 2545 of the Code. Here the facts were 
found by the referee and adopted by the surrogate as the 
basis of his decree, the question being one of law, as upon 
the facts found by the referee the surrogate by his decree 
charged the executor with the amount of these benefits 
paid by the benevolent associations. 

The question is therefore presented as to whether the 
executor of the estate is chargeable with moneys which 
had been assigned and transferred by the testatrix be- 
fore her death tr> a trustee for the benefit of her chil- 
dren. If that assignment operated as a valid transfer of 



Digiti 



zed by Google 



236 CIVIL PKOOEDURE REPORTS. 

In the matter of McAleenan. 

her interest in the moneys which she was entitled to re- 
ceive from these benevolent associations, the fact that 
the trustee to whom those assignments had been made 
and delivered was the same person named as the executor 
in her will, would not justify the surrogate in charging 
the executor with the amounts that the trustee had re- 
ceived under the assignment. If these transfers are 
without consideration, they may be attacked in a court 
of equity as made with intent to hinder, delay and de- 
fraud creditors : but the surrogate has no jurisdiction 
to pass upon that question or to adjudge them void 
(Matter of Randall, 152 N. Y., 513). If the creditors are 
to reach this fund in the hands of the trustee, they must 
proceed in a court of competent jurisdiction in a proper 
action brought for that purpose. Upon this accounting 
the question is as to the property of the estate of the de- 
ceased, and the executor cannot be charged with any 
money or property except that which was the property 
of the testatrix at the time of her death. As to one of 
these associations, the Eoyal Arcanum, the referee found 
that the demand was transferred by the testatrix before 
her death, and the money was paid, not to the executor 
as such, but to the trustee for the children of the de- 
ceased, and was received by him in that capacity and is 
held by him as such trustee. As to the Catholic Benevo- 
lent Legion, the referee found as a fact that the testa- 
trix transferred all her right, title, &c., to the certificate 
to Henry McAleenan as trustee for her children ; that he 
was authorized to collect the insurance money due there- 
on from whatever source the same was payable, and that 
that instrument was executed and delivered by the testa- 
trix to Mr. Arrowsmith, as her attorney, with a direction 
to deliver the same to Henry McAleenan, and that he de- 
livered such instrument to the said Henry McAleenan. 
This report was confirmed, except so far as the con- 
clusion of law is modified, surcharging the executor 
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with the amount paid by these benevolent associations. 
The finding of fact standing unreversed, it would follow 
that the deceased parted with her interest in these 
moneys by the assignments and transfers, and that at the 
time of her death the legal title thereto had vested abso- 
lutely in the trustee for the benefit of the children, and 
that the claims against the institutions were no part of 
her estate. 

It follows that the, decree of the surrogate surcharging 
the executor with moneys which formed no part of the 
estate of the testatrix at the time of her death, and that 
his decree sustaining the exceptions to the referee's nv 
port must be reversed, with costs to the executor and 
the guardian ad litem^ to be paid out of the estate, and 
the case remitted to the surrogate to settle the accounts 
of the executor in conformity with the views before ex- 
All concur. 



Note on Executor's Accounting Surrogate's Court— Decision by 
Referee— Effect — Practice,— Where a referee has been appointed by 
the surro<^ate to hear and determine in sn accounting proceeding, 
and objections to the account liave been filed, the surrogate, when 
such report has been confirmed by him, is not required to file a de- 
cision stating sepai-ately his finding of fact and conclusions of law, 
nor has he to settle .the case on appeal. 

The referee is for such purposes the smTogate so far as the trial of 
the issues before him, and will settle a case if necessary as provided 
by the rules of the Supreme Court. Matter of Niles, 47 Hun, 348 ; 
Matter of Yetter, 44 App. Div. 404. 

Practice, — But the better practice would seem to be for the sur- 
rogate to sign a full and complete decision containing all the find- 
ings of fact and conclusions of law as ultimately determined by 
him after he has passed upon the referee's report. In re Prout, 18 
Civ. Pro. Rep. 270. See also, Matter of Keef, 43 Hun, 98. The sur- 
i*ogate must act on request to find. It is error for him to do other- 
wise. In re Mellen Estate, 56 Hun, 553. Matter of Hicks, 14 State 
Rep. 820. Matter of Wheeler, 28 State Rep. 638. In re Probate 
Will of Kaufman, 21 Civ. Pro. Rep. 88. 

Ab8i*nce of Findivgs.— It is the duty of the paj'ty appealing to 
procure such findings as will present properly on appeal the ques- 
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tioiis lie wishes to argue. Matter of Hood, 104 N. Y. 103. In re 
Probate Will of Peck, 21 Civ. Pro. Rep. 85. 

Error8^Evidence,—In a petition for the sale of decedent's real 
estate to pay claims of her sons from whom she had borrowed 
money to build the house, admission of testimony that the mother 
had talked about having saved money with which to build, and that 
she had some, that the witness never heard her say she w&s indebted 
to any of the boys. That she also heard her say she had money in 
different places in the house where she resided ; that when the house 
was built she said it was free, except for a certain mortgage ; that 
the witness had never heard her say she was indebted to her sons, 
and tliat she told the witness about having loaned money to an other 
person. All such evidence was clearly inadmissible against the 
claimants and the decree of the surrogate should be reversed. 
Matter of Wilson, 10 App. Div. 871. See also, Brown r. Mailler, 12 
N. Y. 118. Weller v. Weller, 4 Hun, 195. Graves v. King, 15 Hun, 
867. Cited in this opinion. In the contest of a will on the ground 
of undue influence a contestant may examine a witness, who is the 
residuary legatee as to conversations had with the decedent when 
the exclusion of such evidence does not prejudice the contestant. 
Matter of Potter, 17 App. Div. 267. But see the dissenting 
opinion in tliis case and the distinction drawn between rejecting 
material and competent evidence and error in admitting incompe- 
tent evidence, but disregarded in the opinion of the surrogate. 
Loder v. Whelpley, 111 N. Y. 239. Where substantial justice is done 
it is of no consequence whether any evidence was improperly re- 
ceived, if from that which is competent all the facts in the case are 
clearly perceived. Matter of Pierson, 19 App. Div. 478, 489. Mat- 
ter of Yetter, 44 App. Div. 411. 

Appeal, — A notice of appeal from the Surrogate's Court should be 
libei-ally construed. Matter of Lawson, 42 App. Div. 377. Where 
in an accounting the issue is tried by the surrogate findings are in- 
dispensable and the case will be remitted for such findings where 
none have been filed. Matter of Daymen, 47 App. Div. 315. Mat- 
ter of Sprague, 125 N. Y. 782. Matter of Bradway, 74 Hun, 630. 
Hall V. Beston, 13 App. Div. 116. Shaffer v. Martin, 20 App. Div. 
804. 
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In the matter of the petition of CLARA MEEKIN, 
(a8 administratrix), &c., respondent, v. the BROOK- 
LYN HEIGHTS RAILROAD, appellant. 

Court of Appeals. — October Term, 1900. 
§§ 1902, 1903, 190i. 

Action for negligently causing death, — Cause of action survives death 
of plaintiff who is sole benejiciai'y. 

An action to recover damages for negligently causing death is for a 
wrong done ** to the property, rights or interests " of tlie benefi- 
ciary and the cause of action survives the death of 'the plaintiff, 
administrator, who was also sole next of kin of the deceased. 

(Decided October 2, 1900.) 

Appeal, by permission, from an order of the Appellate 
Division of the Supreme Court, in the Second Judicial 
Department, alfirming an order made by the court at 
Special Terra, reviving and continuing an action. 

On the 5th day of October, 1S99, an action was brought 
by Charles Meekin, as administrator of his deceased 
daughter, Laurie Meekin, against the Brooklyn Heights 
Railroad, to recover damages for negligently causing her 
death. After issue was joined and the action had been 
placed on the calendar for trial, Charles Meekin died, and 
the petitioner was appointed administratrix of his estate. 
Upon a petition showing the foregoing, among other 
things, she applied at Special Term, on notice, for an 
order to revive and continue the action in her name, as 
plaintiff. The motion wns opposed, and upon the hearing 
it appeared that Charles Meekin was the sole next of kin 
of Laurie Meekin, who, however, left her mother, five 
brothers and six sisters her surviving. From an order 
granting said motion, with costs, the railroad company 
appealed to the Appellate Division of the Second De- 
partment, which affirmed the order after striking out the 
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award of costs. Subsequently, leave to appeal from the 
order of affirmance was granted and the following 
question certified for a decision : " Does an action to re- 
cover damages for negligently causing the death of his 
intestate survive the death of the administrator, who was 
also the father and sole next of kin of the deceased, where 
such intestate left her surviving other persons who, had 
such father not survived said intestate, would have been 
next of kin of such deceased ? " 

John Z. WelU for appellant. 

haac M, Kapper and Thomas E. Pearaall for respon- 
dent. 

Vann, J. — By the Act of 1847, now substantially em- 
bodied in the Code of Civil Procedure, a right of action, 
unknown to the common law, was created, which has 
since been perpetuated by the revised constitution (L. 
1847, chap. 450, const., art. 1, sec. 18). The personal re- 
presentatives of a decedent who left a husband, wife or 
next of kin are authorized to " maintain an action to re- 
cover damages for a wrongful act, neglect or default, by 
which the decedent's death was caused, against a natural 
person who, or a corporation which, would have been 
liable to an action in favor of the decedent, by reason 
thereof, if death had not ensued " (Code Civ. Pro., sec. 
1902). The damages recovered in such an action " are 
exclusively for the benefit of the decedent's husband or 
wife and next of kin ; and, when they are collected, they 
they must be distributed by the plaintiff as if they were 
unbequeathed assets left in his hands, after payment of 
all debts and expenses of administration " (id., sec. 1903). 
" The damages awarded to the plaintiff may be such a 
sum as the jury * * * deems to be a fair and just com- 
pensation for the pecuniary injuries, resulting from the 
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decedent's death, to the person or persons for whose 
benefit the action is brought " (id., sec. 1904). 

The Revised Statutes, which are modified to some ex- 
tent by these provisions of the Code, authorize an execu- 
tor or administrator to maintain an action ^^ for wrongs 
done to the property, rights or interests of another," 
after his death, against the wrongdoer, and after his 
death " against his executors or administrators in the same 
manner and with the like effect in all respects as*actions 
founded upon contract." This provision, however, does 
not extend to actions for slander, libel, assault and 
battery, or false imprisonment, nor to actions " for inr 
juries to the person of the plaintiff or to the person of 
the testator or intestate of any executor or administrator." 
(2 R. S., 9th ed., 1907). 

The question, therefore, is whether the right of action 
created by the Act of 1847, and continued by the Code of 
Civil Procedure, is to recover damages for wrongs done 
to the property rights or interests of another, or for in- 
juries to the person of the decedent. Some confusion has 
arisen because the statute creates a property right out of 
an injury to the person, and confers it not upon the one 
injured but upon his representatives for the benefit of his 
wife and next of kin. The theory of the statute is that 
damages should be recovered for injuries to the estate of 
the beneficiaries of the action, which injuries were caused 
by the death of the decedent. The beneficiaries named 
in the statute sustain such a legal relation to the deceased 
by blood or marriage that it is presumed they would have 
been pecuniarily benefited by his continuance in life, and 
hence damages are allowed for a wrongful act or omission 
causing his death. If he had lived, the support, education 
or services required from him by law, as well as benefits 
in the nature of gifts conferred in the past, might have 
been continued, to the pecuniary advantage of the bene- 
ficiary. So the decedent, by continuing to live, might 
" i6 
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increase bis estate, and thas increase the amount to be 
inherited from him upon his death in the course of nature. 
Hence, the statute declares that the damages awarded 
shall be a fair and just compensation for the pecuniary 
injuries resulting from the death, not to the person in- 
jured, but to the person for whose benefit the action is 
brought. While a personal injury must cause the death, 
damages are allowed, not for an injury to the person de- 
ceased, but for an injury to the estate of the beneficiary. 
The statute thus contemplates the indirect rather than 
the direct effect of the wrongful act. This is evident 
from the well-settled law that nothing can be recovered 
for the pain of suffering of the deceased, if he lingers be- 
fore dying, or for punitive damages, even when aggra- 
vating circumstances would warrant them if the action 
were between the person injured and a person inflicting 
the injury. The amount of damages in this class depends 
upon the value of the reasonable expectation of pecuniary 
benefits from the continuance in life by the decedent to 
the husband or wife and next of kin. This is a right of 
property which becomes vested in the beneficiaries at the 
moment of death and can be converted into money through 
a statutory action brought for their benefit by the per- 
sonal representatives, who are simply trustees for the 
purpose (Wooden v. W. N. Y. & P. RR., 126 N. Y., 10). 
The damages bear interest from the date of the death, in 
accordance with the general rule relating to injuries to 
property, which is never applied in cases of injury to the 
person. When collected, the damages are d istributed " as 
if they were unbequeathed assets." Thus the statute 
creates a right of action for damages to the estate of the 
benefidiaries, caused by a wrongful act or omission, which 
deprived them of some pecuniary benefit reasonably to 
be expected from the continuance in life of the decedent. 
That right of action was the property of the beneficiary 
which was not forfeited by his death, but became a part 
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of his estate. No order of revivor would have been nec- 
essary in this case if the beneficiary had not been the sole 
administrator. The weight of authority is in accordance 
with these views, although the gradual development of 
the law upon the subject has resulted in some diversity 
of opinion. While the question was not up on one of the 
early cases, it was touched upon during the discussion 
(Canfield'y. KY. & H. KR, 14 N. Y., 310, 316). 

In Quin v. Moore (15 N. Y., 432), it was held that the 
interest of the beneUciary was capable of assignment, 
which is a test of the right to revive. In deciding the 
case the court said : " The interest of Mrs. Eerns was 
also assignable. In respect to purely personal torts it is 
true that, at common law, the right of action ceases with 
the life of the injured party. But in this case, although 
the tort was personal to the child who died, the statute 
comes in and declares that a right of action shall survive 
to the administrator. The theory of the statute is that 
the next of kin have a pecuniary interest in the life of the 
person killed, and the value of this interest is the amount 
of which the jury are to give their verdict. Neither the 
personal wrong, nor outrage to the decedent, nor the pain 
and suflfering he may have endured, are to be taken into 
account. These would be the foundation of the action, 
and would furnish the criterion of damages, if death had 
not ensued, and the injured party had brought the suit. 
But the claim of the administrator, and through him of 
the next of kin, is altogether different. The statute im-. 
putes to them a direct pecuniary loss in being deprived of 
a life to them of greater or less value. For example, in 
the present case, James Kerns was a minor ; his mother 
was, by law, entitled to his services until he should come 
of age. Of these she was deprived by the wrongful or 
negligent act of the defendants, which destroyed his life. 
The common law gave no action for this injury. The' 
statute, possibly with greater justice, declares a different 
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principle, and holds the wrongdoer liable to make com- 
pensation. * * * The interest which a person has in the 
life of another on whom he is dependent, or to whose 
services he is entitled, the Legislature have chosen to re- 
gard as a pecuniary right, a right having the essential 
attributes of property, so that when it is taken away 
compensation is due." In a later case it was said in a 
dissenting opinion, written by the same judge, that these 
views were, in some respects, not well considered (Whit- 
ford v., Panama RR., 23 N. Y., 465, 489). The cases must 
be read in connection with the statute in force at the time 
they arose, and hence Dickens v. N. Y. C. RR. (23 N. Y., 
158) has no significance, because the act did not include 
the husband as a beneficiary. 

When the Tilley case was first before the court it was 
held that there could be no recovery for the expectancy 
of the children of a married woman from her earnings, 
because, as the law then stood, such earnings became the 
property of her husband as soon as realized. The question 
relating to the value of " probable succession " was dis- 
cussed with a strong intimation that it was the proper 
basis of damages (Tilley v. Hudson R. RR., 24 N. Y., 471, 
474). 

That case came before the court a second time in 2J> 
N. Y., 252, where it was held that ia an action for neg- 
ligence, resulting in the death of a mother, evidence of 
her capacity for business and to save money, and also to 
bestow upon her children such training, instruction and 
education as would be pecuniarily serviceable to them in 
after life, is admissible on the question of damages. In 
the course of its opinion the court said, with reference to 
these elements of damages, that '^ it is not essential to show 
that they necessarily result in direct pecuniary advantage ; 
it is sufficient that they may do so ; that they often do 
so ; that it is possible and not improbable that such may 
be the result, and that, therefore, these items ma\^ be set 
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forth and presented for the consideration and deliberation 
of the jury, to be disposed of as they shall deem to be 
just." To the same effect are Mclntyre v, N. Y. C. RR. 
<37 N. Y., 287, 289) ; O'Mara^. H. R. RR. (38 N. Y., 445); 
and McGovern v. N. Y. C. & H. R. RR. (67 N. Y., 417, 
424). 

In Cregin v. Brooklyn Crosstown RR. (75 N. Y., 192, 
194) the court said : *' The rights and interests for tor- 
tious injuries to which this statute preserves the right of 
action have frequently been considered, and it is generally 
conceded that they must be pecuniary rights or inter- 
ests, by injuries to which the estate of the deceased is 
iliininished." That is, by diminishing his estate the value 
of the right of inheritance is diminished and thus the 
beneficiaries are injured in their estate. 

In Hegerich v. Keddie (99 N. Y., 258) it was held that 
the cause of action for damages from negligence result- 
ing in death abates upon the death of the wrongdoer, and 
that an action cannot be maintained against his repre- 
sentatives. This is a necessary result from the fact that 
the Code modifies the Revised Statutes and the common 
law only as to the personal representatives of the person 
injured, and not as to those of the person who inflicted 
the injury. 

In Littlewood v. Mayor, &c. (89 N. Y., 24), it was held 
that " when one injured by the wrongful act, neglect or 
default of another brings suit and recovers damages for 
the injury of his lifetime, in case death subsequently re- 
sults from the injury, his personal representatives cannot 
maintain an action under the Act of 1847." Asa matter 
of course the beneficiaries, in the absence at least of ex- 
press authority from the Legislature, could not have in 
effect a double recovery, first through the settlement 
with the intestate and inheritance from him, and second 
through the action under the statute. 

It appears from an examination of the record in Thomas 
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V. Utica & Black River RR. (6 Civ. Pro. R., 858 ; 34 Hun, 
626, 98 N. Y., 649) that the trial court submitted to the 
jury the following question upon the subject of damages : 
" What was the reasonable expectation of pecuniary 
benefit to the next of kin, by inheritance or otherwise, 
from the continuance in life of the deceased worth in 
money ? " In that case the deceased was an unmarried 
man, who left him surviving only brothers and sisters 
and children of deceased brothers or sisters, and it was 
held in all the courts that the question submitted to the 
jury embraced the correct measure of damages. 

So in Keenan v. Brooklyn City RR. (145 N. Y., 348, 
350) it was said : " The jury, in determining the amount 
of damages that should be awarded, was in duty bound 
to consider the various elements of pecuniary loss sus- 
tained by the father. First, the probable earnings of the 
son during his minority over and above his support, cloth- 
ing and education : next, the probability of his living and 
becoming of sufScient ability to support his father in case 
of his becoming aged, poor and unable to support him- 
self ; and then they had the right to consider the amount 
he would have brought to his next of kin while living, 
and their prospect of inheriting from him after death -^ 
(Johnson v. L. I. RR., 80 Hun, 306 ; affirmed in this court, 
144 N. Y., 719). (See also, Thomas on Negligence, 
465; Sedgwick on Damages, sec. 572; 3 Sutherland on 
Damages, 282 ; Terry v, Jewett, 78 N. Y. 338 ; Kellogg 
V. RR. Co., 79 N. Y.", 72; Murphy v. RR. Co., 88 K Y., 
445 ; Iloughkirk v. RR. Co., 92 N. Y., 219 ; Ilarlinger 
V. RR. Co., 92 N. Y., 661 ; Lockwood v. RR. Co., 98 
N. Y., 523 ; Mundt v. Glonker, 24 App. Div., 110). 

Thus it appears both from the statute and the authori- 
ties, that the damages awarded for the negligent act are 
such as result to the property rights of the person or 
persons for whose benefit the cause of action was created. 
Nothing is allowed for a personal injury to the personal 
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representatives or to the beneficiaries, but the allowance 
is simply for injaries to the estate of the latter caused by 
the wrongful act. The statute, as it has been held, is not 
simply remedial, but creates a new cause of action in 
favor of the personal representatives of the deceased, 
which is wholly distinct from and not a revivor of the 
cause of action, which, if he had survived, he would have 
had for his bodily injury. " Although the action can be 
maintained only in the cases in which it could have been 
brought by the deceased if he had survived, the damages, 
nevertheless, are given upon different principles and for 
different causes. In an action brought by a person in- 
jured, but not fatally, by the negligence of another, he 
recovers for his pecuniary loss, and in addition for his 
pain and suffering of mind and body, while under the 
statute it is not the recompense which would have be- 
longed to him which is awarded to his personal represen- 
tative, but the damages are to be estimated with reference 
to the pecuniary injuries resulting from such death to 
the wife and next of kin of such deceased person " (Whit- 
ford V. Panama RR., »ujprd). As in the language of the 
statute, " the damages a\yarded to the plaintiff " are to 
be estimated on the basis of a " fair and just compensation 
for the pecuniary injuries resulting from the decedent's 
death to the person or persons for whose benefit the 
action is brought," we think the injury is for a wrong 
done " to the property, rights or interests," of the bene- 
ficiary, and that hence the cause of action survives, the 
recovery, if any, being a part of his estate, the same as it 
would have been if collected and paid over before his death. 

The order appealed from should, therefore, be affirmed, 
with costs, and the question certified to us answered in 
the affirmative. 

Pabkeb, Ch. J. ; O'Bbisk, Babtlstt, Haight, Landon 
and CuLLEN, JJ., concor. 

Order affirmed. 
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DAVID BOYD, Individually and as administrator 
of samuel boyd, deceased appellant, v. robekt 
boyd bt al., respondents. 

Court of Appeals. — October, 1900. 

§ 829. 

evidence — Testimony in supplementary proceedings admiesible as 
impeaching evidence. 

The testimony of a witness taken in supplementary proceedings is 
admissible for the purpose of contradicting his evidence on the 
subsequent trial of another action. 

Wlien a party testifies to having advanced money to another to re- 
deem for him real estate in suit it may be shown by the other 
side, for the purpose of contradicting his evidence, that he had 
testified in supplementary proceedings that none of the prop- 
erty sold on execution was subsequently held in trust for him 
and that he did not know the person making the redemption. 

{Decided October 2, 1900.) 

Appeal from a judgment of the Appellate Division, 
First Department, affirming a judgment of the Special 
Term. 

Edward TF. S, Johnston for appellant. 

Henry Daily ^ Jr.^ for respondents. 

O'Brien, J. — This action was brought under section 
1473 of the Code by the plaintiff, in his capacity as ad. 
ministrator and sole heir at law of a deceased person, 
who, it is alleged, was, at the time of his death, entitled 
to a sheriff's deed of certain real estate described in the 
complaint, and which had been sold by the sheriflf on ex- 
ocution and redeemed by the deceased as a senior judg- 



Digiti 



zed by Google 



VOL. XXXI. 249 



Boyd V. Boyd, et al. 



merit creditor. The relief prayed for is that the sheriff, 
who was made a party defendant, be adjudged to execute 
a deed to the plaintiff of the lands, and that a certain 
paper purporting to be an assignment of the certificate of 
redemption by the deceased in his lifetime, which it is 
alleged is a false and forged paper, be adjudged to be 
null and void, and that a deed to the person named as 
assignee in the false paper, and by him to the other de- 
fendants, be declared fraudulent and void. 

The controversy arises upon the following facts : On 
March 5, 1872, a judgment was recovered against the de- 
fendant Kobert Boyd and another, at the suit of the 
People, as sureties upon a forfeited bail bond. The pre- 
mises described in the complaint were sold upon execution 
issued on this judgment January 11, 1873, the defendant 
Boyd then having the title. The sheriff issued a certifi- 
eate to the purchaser, which was duly recorded. 

On the 9th of April, 1874, the premises sold were re- 
deemed by Samuel Boyd, the deceased, as a judgment 
creditor of Robert Boyd, the owner, upon a judgment 
<luly entered April 4, 1874, by a payment of the pur- 
chaser's bid and interest. The usual certificate of re- 
demption was delivered to the deceased by the sheriff, 
and thereupon he became entitled to a deed of the lands 
so redeemed, but died on the 16th of April, 1883, intestate, 
without having received any deed. 

The plaintiff alleges in his complaint that on April 2, 
1883, the defendants Robert Boyd and Elise Boyd, his 
wife, and Joseph J. Carberry, conspiring together with 
intent to cheat and defraud the deceased, Samuel Boyd, 
who then held the certificate of redemption, and his heirs 
ind legal representatives, of all their right, title and in- 
terest in and to said premises so redeenied, and to a con- 
veyance thereof from the sheriff, made or caused to be 
made, and did produce and utter as true, a false, forged, 
fabricated and fraudulent pa{^r writing, purporting to be 
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an assignment of said certificate of redemption from said 
Samuel Boyd to the defendant Elise Boyd, wife of Robert 
Boyd ; that this paper writing purported to have been 
executed by the deceased and witnessed by the defendant 
Carberry as a subscribing witness, but in fact was never 
so executed, and was in fact a forgery ; that in pursuance 
of said conspiracy and with the same fraudulent intent, 
the defendants Robert Boyd and wife and Carberry did, 
on the 26th of January, 1885, present this false writing, 
puriwrting to be an assignment of the certificate of re- 
demption, to the sheriff and caused him to execute and 
deliver to said Elise Boyd, as assignee of the certificate, 
a conveyance of the lands so redeemed, which, w^ith the 
false writing above mentioned, was recorded in the clerk's 
office of the county. 

It is further alleged in the complaint that the defend- 
ants, with the same fraudulent intent and purpose, caused 
the defendant Elise to convey the lands to the defendant 
Carberry on September 7, 1885, by deed recorded De- 
cember 3, 1885, and that with a like purpose and intent 
the latter conveyed to the defendant Robert Boyd by 
deed dated September 14, 1885, and recorded December 
3, 1885. The latter was in possession of the premises at 
the time of the commencement of this action. 

It is quite apparent that the controversy turned upon 
the character of the paper which purported to be an 
assignment by the deceased to Elise, the wife of Robert 
Boyd, of the certificate of redemption. If that was a 
genuine paper the sheriff had already conveyed the pre- 
mises to the party holding the certificate of redemption 
and the plaintiff had no case. If, on the contrary, it was 
a false paper, never in fact executed by the deceased, 
neither that nor the conveyance based upon it constituted 
any obstacle to the plaintiflf's right as administrator and 
heir at law of the deceased. The issue between the 
parties was, therefore, one of fact concerning the true 
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nature of the instrument which purported to transfer to 
Elise all the rights of deceased under the certificate of 
redemption. The trial court determined this issue in 
favor of the defendants and dismissed the complaint, and 
the judgment has been affirmed on appeal. 

There was evidence before the trial judge tending to 
show that this was a false paper, but clearly it was not 
so strong or conclusive as to require him to find and 
decide that it was. The finding at the trial in favor of 
the defendants on the facts is conclusive on this court, 
and there is nothing before us but the questions of law 
raised during the trial by exceptions. In a case of this 
character we ought not to interfere with the judgment 
below for rulings at the trial which, though technically 
wrong, were immaterial, and could not, in any fair view 
of the case, have prejudiced the defeated party. But 
the exceptions appearing in this record raise important 
questions of law which must have afl^ected the whole 
course of the trial, and, as decided by the learned trial 
judge, must have operated to the prejudice of the plain- 
tiff. This will plainly appear when we refer to some of 
the rulings, and have pointed out their bearing upon the 
merits of the case. 

1. The plaintiff's counsel produced a paper purporting 
to be an assignment by the deceased of another certifi- 
cate of redemption of other lands of Robert Boyd, sold 
upon execution and redeemed by the deceased as a judg- 
ment creditor. This paper is dated the same day as the 
one in question in this action, is attested by the same 
subscribing witness and proved in the same manner. 
The record contains photographic copies of both papers. 
It is evident that they were drafted by the same person, 
and the signature of the deceased to each is apparently 
in the same handwriting, and they differ in appearance 
only in the fact that the one so produced is left in blank 
for the name of the assignee to be inserted. The counsel 
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also produced a judgment record of au action in the 
Superior Court of the City of New York, in which the 
defendant Robert Boyd was plaintiff and the plaintiff in 
this action was the defendant in his individual and repre- 
sentative capacity. It appeared from the pleadings that 
Robert claimed the benefit of the assignment in blank of 
the certificate, and that he was virtually, under the assign- 
ment, entitled to the lands described in the same and to 
the deed of the same, while the defendant in his answer 
insisted, as he insists in this case, tliat tlie deceased had 
never made any assignment of the certificate of redemp- 
tion, and that the right to the deed was in him as the 
personal representative and heir at law of the deceased. 
It appeared from the findings of the court in the case 
that it was decided in the action that tjie deceased never 
signed or executed the paper, and that the signature pur- 
porting to be his was not genuine. The counsel offered 
the paper and the judgment record in evidence, but both 
were excluded upon the objection of the defendants, to 
which ruling an exception was taken. The learned coun- 
sel for defendants attempted to justify this ruling upon 
the ground that the paper and the judgment roll in the 
former action related to another parcel of land redeemed 
by the deceased, and had no relation to the land in ques- 
tion. But the fact that the papers related to different 
parcels of land was wholly immaterial, since the com- 
petency of the proof offered did not depend upon the 
identity of the property described in the two papers, but 
upon other considerations. The proof, if admitted, would 
show or tend to show that a transaction precisely similar 
to that which is called in question in this action between 
the same parties, or some of them, was tainted with the 
same vice which is alleged against the transaction in- 
volved in this action. It tended to prove that the de- 
fendants at least attempted, by means of false papers, 
made at the same time and in the same way, to transfer 
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to themselves another portion of the estate of the de- 
ceased which the plaintiff represents. It is argued by 
the learned counsel for the plaintiff that the transaction 
excluded by the rulings of the court was proof of the 
conspiracy charged in the case at bar, and that the paper 
offered, purporting to have been executed by the deceased, 
was a proper standard by which to determine, under the 
statute, the genuineness of the signature to the paper 
which is the foundation of the defendants' title in this 
case. 

It may be that the proof offered was admissible on one 
or more of the grounds thus urged, but we do not think 
it necessary to consider that feature of the argument, 
since we are of opinion that the question may be viewed 
in a broader light and determined by a safer and more 
simple rule. 

The paper purporting to be an assignment of another 
certificate of redemption held by the deceased, when 
taken with the judgment record, tended to prove a con- 
temporaneous fraud by the same parties upon the same 
estate, similar in all respects to the one which the plain- 
tiff has assailed in this action. It was none the less a 
fraud upon the deceased and upon the plaintiff, because 
it also involved forgery, or the making and uttering of a 
false paper. In all cases where it is alleged that a party 
has acquired the property of another through some fraud- 
ulent device, the charge may be supported by proof of 
contemporaneous acts of the same character (Benham v. 
Carey, 11 Wend., 83 ; Jackson v. Timmerman,13 Wend., 
299 ; Carey v. Hotaling, 1 Hill, 311 ; Hall v, Naylor, 18 
N. Y., 588; Miller -y. Barber, 66 K Y., 558; Mayer v. 
People, 80 N. Y., 364 ; Van Kleek v. Le Koy, 4 Abb., 
N. S., 431). The paper offered was delivered to the de- 
fendant Bobert, and in the subsequent suit he asserted 
title to the property described in it against the present 
plaintiff. If the plaintiff in the present action could show 
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^liat the defendants acquired, or attempted to acquire, 
title to other portions of the property of the deceased by 
means similar to that charged in the complaint, the proof 
was competent. Of course it was not conclusive, but it 
was admissible. The paper itself, when supplemented 
by the judgment record, did tend to prove that fact. 
The record of the present case, now before us, does not 
contain the former judgment in full. It does contain the 
pleadings and the findings of the court so far as they re- 
late to the character of the paper which was involved in 
that action, and enough appears to show that the proof 
offered was improperly excluded. The record was not 
pleaded or offered as a former adjudication between the 
parties of any issue involved in t^is case, but simply as 
evidence of a material fact, and as such it was admissible. 
The grounds upon which evidence of this character is 
admitted have not always been stated by courts in the 
same language, but I think there is neither reason nor 
authority to support the proposition that it must always 
be limited to cases where motive is material. But, even 
if that were so, it cannot be said that intention or mo- 
tive was immaterial, in this case. The plaintiff had the 
right to show, if he could, a fraudulent intent^ purpose or 
motive on the part of the defendant to make and utter 
the spurious paper, since that had some bearing on the 
question whether in fact he actually made it. Proof of 
other and similar fraudulent acts is admissible when it 
appears that there is such a connection between the 
transactions as to authorize the inference that both frauds 
are part of one general scheme ; and where transactions 
of a similar character by the same party are closely con- 
nected in point of time, and otherwise, the inference is 
reasonable that their purpose and origin are the same. 
The reason for receiving evidence of this character wiis 
v(» "7 cleaHv stated in a recent case as follows: "Acts 
which are part of one general scheme or plan of fraud, 
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designed and put in execution by the same person, are 
admissible to prove that an act which has been done by- 
some one was in fact done by the person who designed 
and pursued the plan, if the act in question is a necessary 
part of the plan" (Fowle v. Child, 164 Mass., 213 ; In- 
surance Co. V. Armstrong, 117 U. S., 591 ; Jordan v, Os- 
good, 109 Mass, 457). 

2. Robert Boyd was sworn as a witness in his own 
behalf, and was asked who furnished the money to the 
deceased which was paid to redeem from the sheriff's 
sale. The witness was permitted, against the plaintiff's 
objection and exception to the competency of the inquiry, 
to answer that he furnished the money himself, though 
he was the defendant in the judgment under which the 
redemption was made. The witness was also permitted 
to testify that he never signed the name of the deceased 
to the disputed paper, although the question was objected 
to by plaintiffs counsel as within the inhibition of section 
829 of the Code, which objection w^as overruled by the 
court and the plaintiff's counsel excepted. lie was also 
asked if he had not paid the judgment under which the 
deceased redeemed before his death, and, against the 
plaintiff's objection that the question was incompetent, 
he was permitted to answer that he had. When it 
appeared from the cross-examination of the witness 
that these transactions were with the deceased, the plain- 
tiff's counsel moved to strike out the answer as within 
the prohibition of section 829 of the Code. The motion 
was denied and the plaintiff's counsel excepted. This 
ruling was error. The witness was the principal de- 
fendant in the action, deriving his claim of title from the 
deceased under the disputed assignment of the certificate 
of redemption. He was permitted to testify to what 
was clearly a personal transaction w^ith the deceased 
against the plaintiff, who was his personal representative 
and heir at law (Grey v: Grey, 47 N. T., 552). Inasmuch 
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as this testimony tended to show that the deceased was 
never the beneficial holder of the certificate, and that the 
witness at all times was, the deceased being simply a 
trustee for his benefit, the answers were quite material. 

The statute excludes all testimony on the part of a 
surviving or interested party " concerning a personal 
transaction " with the deceased. This prohibition cannot 
be evaded by any indirection, as by offering testimony of 
some negative fact. When it appears that there was a 
personal transaction and that the testimony offered tends 
to show either what did take place between the parties 
or what did not, it must be excluded by force of the 
statute so long as it concerns the transaction or justifies 
an inference as to what it really was. The statute may be 
as effectually violated by testimony of a negative char- 
acter as by affirmative proof of what actually took place. 
The testimony of Robert that he never signed the name 
of the deceased to the paper in controversy illustrates the 
manner in which a prohibitive statute may be evaded by 
the ingenuity of counsel. Of course, if the plaintiff's 
theory of the case be the true one, then there never was 
any personal transaction with the deceased, since it is 
alleged that the deceased never executed or delivered the 
paper and that it is a spurious instrument. But on the 
other hand the defendants insist that it is the genuine act 
of the deceased and that he signed and delivered it at the 
date specified. Hence, upon the defendants' theory there 
was a personal transaction, which consisted in the execu- 
tion and delivery to the wife of the witness, under whom 
he claimed title, of a written assignment of the certificate 
of redemption. The witness gave testimony to prove 
that transaction. If it did not prove or tend to prove it, 
then it was not admissible at all. But when he swore 
that he never signed the paper his testimony tended to 
prove that the deceased did, since there was no claim 
that any one else had anything to with the transaction. 
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His testimony, under the circumstances, had nearly the 
same probative value as if he had sworn, as the other 
witnesses did, that he was actually present at the time 
and saw the deceased affix bis signature to the instrument. 
The testimony, therefore, was concerning a personal 
transaction with the deceased, since it was an attempt 
to prove it by negative instead of affirmative testimony. 
If the witness was not competent to prove what took 
place at that transaction by direct or affirmative testimony, 
he was not competent to prove it by indirect or negative 
testimony (Clift ^.#Moses, supra; Walsh v. McArdle, 78 
Hun, 411). His wife swore, and it was admitted, that he 
was present when the paper was signed by the deceased 
as a genuine instrument. Hence, if it be true that such 
a transaction ever took place, the witness participated in 
it and could not testify concerning it, either affirmatively 
or negatively. 

The defendant Elise Boyd, wife of the defendant Rob- 
ert Boyd, was sworn generally as a witness for the de- 
fendants, and the defendant Carberry was a witness in 
his own behalf. Both testified that they were present 
and saw the deceased sign the disputed paper. The 
question which elicited these answers was, in each case, 
objected to as within the inhibition of section 829 of the 
Code ; but the objection was overruled and the plaintiff's 
counsel excepted. This testimony should have been 
excluded. They were not only defendants in the action, 
but parties under or through whom the defendant Robert 
Boyd claimed title, and they testified against the plaintifi", 
the administrator, to what was clearly a personal trans- 
action with the deceased. Elise was the person to whom 
the disputed assignment was made, and she is named as 
the assignee in the paper. Carberry was the subscribing 
witness, and both were present when they claimed the 
deceased executed the instrument. They testified to a 
transaction which the deceased, had he been alive, could 
17 
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have denied or qualified. It was, therefore, a pei-sonai 
transaction, within the meaning of the Code (Holcomb v. 
Holcorab, 95 N. Y., 316 ; Clift v. Moses, 112 K Y., 426; 
In reEysman, 113 N. Y., 62; Adams v. Morrison, 113 
N. Y. 152 ; In re Dunham, 121 N. Y., 575 ; Devlin v. Bank, 
125 N. Y., 756 ; Petrie v. Petrie, 126 K Y., 623; In re 
Bernsee, 141 N. Y., 392 ; Martin v. Ilillen, 142 N. Y., 
140 ; In re Callister, 153 N. Y., 294). The testimony 
was clearly forbidden by the statute, and after it was 
admitted there was no distinct ruling that cured the 
error within the principle sanctioned by this court 
(Blash field v. Empire State Telephone & T. Co., 147 
N. Y., 520). 

The testimony of the three defendants did not come 
within the exception recognized in Pinney v. Orth (88 
N. Y., 447), and the cases which follow it. The rule laid 
down in that case precludes the surviving party to a 
personal transaction with a deceased person from testify- 
ing to what passed between them personally, or did not 
pass, as against the personal representative of the 
deceased, but does not preclude the survivor from testify, 
ing to extraneous facts or circumstances which tend to 
show that a witness who has testified affirmatively to 
such a transaction has testified falsely, or that it is 
impossible that his statement can be true, as, for instance, 
that the survivor was at the time of the alleged trans- 
action absent from the country and, therefore, that 
the interview could not have occurred. In this case, the 
three surviving parties to the transaction were allowed 
to testify to what did or did not take place, and if their 
testimony was accepted it was nearly conclusive upon 
the court on the issue whether the paper was genuine 
or spurious. I have not overlooked the circumstance 
that at a subsequent stage of the trial the learned trial 
judge stated that, of his own motion, he had stricken out 
all the testimony of these two witnesses with respect 
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to the actual execution of the paper, although the testi- 
mony of Robert, which has been referred to, was not 
included in the statement. But as soon as that statement 
was made the defendants' counsel recalled both of them 
and proceeded to prove under like objection and exce]>- 
tion that the signature to the paper was the genuine 
signature of the deceased from their knowledge of the 
handwriting. After having sworn that they were 
present and saw the deceased sign the paper the inquiry 
us to their opinions based upon knowledge of handwriting 
would seem to be quite perfunctory. When a witness 
has testified to a fact from personal knowledge and 
observation it must be expected that he will testify to 
the same fact as a matter of opinion. The witnesses were 
so committed that it was impossible for them to express 
but one opinion on the subject, if, indeed, it could be 
called an opinion at all, in any legal sense. The process 
of separating what a witness swears to from personal 
knowledge and observation, from what he subsequently 
asserts in the same direction as matter of opinion, is too 
subtle and unsafe to impose upon either the jury or the 
court in determining the weight and value of evidence. 
It is very clear that the learned judge gave considerable 
weight to the testimony of these two witnesses, and it is 
quite impossible to say that he rejected what they stated 
as matter of personal knowledge and adopted what they 
asserted as mere matter of opinion, or that the witnesses 
themselves observed any such refined distinction. 

3. It will be remembered that the defendant Eobert 
Bo3'd was permitted to testify that he furnished the 
money to the deceased to make the redemption, and sub- 
sequently paid the judgment upon which he redeemed. 
This testimony tended to show that the deceased held 
the title and the certificate as trustee for Eobert. If 
true, it furnished a reasonable basis for the inference 
that the assignment wud genuine, since it was the duty 
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of the deceased to transfer the property to the real bene- 
ficiary. The plaintiff had the right to contradict the 
testimony of Robert in that regard, since the court evi- 
dently regarded it, as in fact it was, very material. The 
f -aintifiTs counsel produced the written examination of 
Robert taken in proceedings supplementary to execution, 
filed in September, 1883, and offered to show by it that 
he then declared that none of the property sold on execu- 
tion was held in trust for him, that he did not know the 
deceased. The testimony^ offered was excluded and 
plaintiff's counsel excepted. We think it was admissible, 
since it contained the admissions or declarations of the 
witness tending to contradict or impeach his testimony 
at the trial, to the effect that he furnished the money for 
which the certificate was issued and paid the judgment. 
In other words, if his testimony in that regard was true, 
there was a secret trust for his benefit, represented by 
the certificate in the hands of the deceased. 

There are some other exceptions in the case that 
might be difficult to answer, but since they may be 
obviated upon another trial it is unnecessary to consider 
them. It may be quite true, as intimated by the court 
below, that the charge stated in the complaint is unjust 
to the defendants and has its origin in improper motives ; 
but if that be so we cannot believe that the rights of the 
parties will suffer from a full investigation conducted 
according to the established rules of evidence for the 
ascertainment of truth. 

The judgment of the Appellate Division and of the 
Special Term should be reversed and a new trial granted ; 
costs to the plaintiff to abide the event. 

Haioht, Marlin and Landon, JJ., concur upon the 
third ground stated in the opinion ; Wbknek, J., concurs 
in the result ; Gray, J., dissents ; Pabkkb, Ch. J., not 
sitting. 

Judgment reversed, &c. 
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Note on Section 9216,— Construction:— For a construction of 
this section 829, Code Civil Procedure, in these reports, see the 
following cases. 

i^raud.-— Where the defendant vendors set up fraud and con- 
spiracy, and that the plaintiff's title was devoid througii such fraud 
and conspiracy, and called one of the conspirators to impeach the 
title and that the property was transferred by him, an alleged co- 
conspirator, the plaintiff's assignor and the plaintiff liaving been 
previously examined in her own behalf, Held, that any party to the 
transaction was competent as a witness in behalf of the vendors to 
testify to the facts on which the claim of fraud was founded. 
Saeia v. Deckers. See also 1 Civ. Pro. Rep. 147. Miller v. Davis, 30 
Civ. Pro. Rep. 414. 

Evidence— The rule at common law does not pertain, — Section 829 
of the Code of Civil Procedure which prohibits the examination of 
a party as a witness in his own behalf against the executor, &c., of 
a deceased pei*son concerning personal transactions between the 
witness and tlie deceased person, does not confine the survivor to 
such evidence concerning the transaction as was admissible at com- 
mon law. Pirmey v. Orth, 2 Civ. Pro. R. 1. See also note to tliis 
case : see also Buvrus v, Mullin, 29 Civ. Pro. R. 344. 

Attorney,— A lien for services does not make him an interested 
party within the prohibition of the section. Sherman v, Scott, 2 
Civ. Pro. R. 366. 

Promissory note. — Where the obligation is several as well as joint, 
the prohibition of the statute does not apply. Sprague v. Swift, 8 
Civ. Pro. R. 34. 

Surviving Partner. — A general question concerning transactions 
with the firm which will permit plaintiff to testify to transactions 
with the deceased partner should not be allowed when special ob- 
jection is made. Bristol v. Sears, 3 Civ. Pro. R. 328. See also note 
at tlie end of this case. 

Rcecutor.— Where both partners were examined before trial, and 
one died and his executor was substituted for him, the other de- 
position may be read at the trial although it relates to personal 
transactions with the deceased. Where in such a case the stipu- 
lation also provided that either or both the depositions might be 
read upon the trial, that substantial justice required that the stipu- 
lation be enforced. MacDonal v. Woodburg, 8 Civ. Pro. R. 887. 

Sfatute-yLast be strictly construed. It is not enough to be 
brouglit within its spirit. Est. Le Baron, 6 Civ. Pro. R. 62. 

Hiisband— Mortgage. — Where in an action against an administra- 
trix to have a mortgage given to her decedent declared null and 
void for want of consideration the plaintiff's husband, who was not 
a party, was offered as a witness, and it appeared that he originally 
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owned the mortgaged premises and conveyed them to one who < 
Guted the moi*tgage in question, and t)iat after deeded said premises 
to the plaintiff, Held, that having no interest in the action he was 
not an incompetent witness ; also Held, where it was alleged in the 
answer but not proven on the trial that the consideration for the 
mortgage was a debt due the deceased from the grantee that a bare 
averment of interest in the answer was not sufScient to establish 
the fact so as to reject the witness alleged to be interested. Wilson 
V. Munoz, 6 Civ. Pro. 71. 

Tt^Ze.— Testimony as to personal transactions between a party and 
a deceased person through whom both parties claim title is inad- 
missible. Taylor v. Mellvrum, 6 Civ. Pro. R. 285. Concey v. Wad- 
hams, 9 Civ. Pro. R. 204. 

Receipt, — A receipt put in evidence by the defendant to have pay- 
ment in testimony relating to a pei*8onal transaction of the plaintiff 
with the deceased is inaiinissible. Bcughton v. Bjgardus, 7 Civ. 
Pro. R. 252. 

Counter-claim, — Wliere in an action against an executor, a de- 
mand for services rendered, the plaintiff of the defendant's testator 
was set up as a counter-claim and the plaintiff testified to a con- 
versation between him and the executor in which he liad stated 
that the account had been paid. Held, that it was competent for him 
to speak of the details of the conversation but that the following^ 
question asked by his counsel *' Was it true that it all had been 
paid ? " was properly objected to upon the ground that it called for 
a transaction or conversation with the deceased. Williams v, 
Davis, 7 Civ. Pro. R. 282. Lerche v. Brasher, 8 Civ. Pro. R. 115. But 
see same case in Court of Appeals 11 Civ. Pro. R. 423. 

Contradiction of a living Witness.— It is not the intention of the 
Code to prevent a party from testifying to any extrinsic fact 
that tends to contradict a w*itness who swears to transactions or 
conversations had between such party and a deceased person even 
where he cannot clearly testify that no secret conversation or trans- 
action was ever had. It w^as not the intention to prevent the con- 
tradiction of a living witness, but to prevent a living party to a 
transaction or communication from testifying to it himself where 
death has closed the mouth of the other party. McKenna v, Balgen, 
8 Civ. Pro. R. 127. 

Corporation, — Plaintiff may testify to personal transaction with 
the president of the defendant, notwithstanding the death of 
such president, it not appearing that the pre.sident was pecuniarily 
interested in the action. Hurt v. Providence & S. S. Co., 9. Civ. 
Pro. R. 291. 

l7iterrogntori€S,—XJi>on the settlement of interrogatories where it 
is not absolutely certain that such evidence may become competent,. 
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they may be allowed under this section, reserving the protection at 
the trial to strike them out. Wilcox v. Dodge, 17 Civ. Pro. B. 248. 

PersoncU Communications xmih Decedent — Test. — The test of inter- 
est in determining whether a witness who is not a party to the action 
is incompetent under section 829 of the Code of Civil Procedure, to 
testify to a personal transaction with decedent from, through or un- 
der whom one of the parties claim is, whether the witness will either 
gain or lose by the direct legal operation of the judgment or whether 
the record will be evidence for or against him in some other action. 

To render a witness incompetent the interest must be present, 
certain and vested and not one which uncertain, remote or contin- 
gent. Connolly v. O'Connor, 18 Civ. Pro. R. 8. 

Dower— Wife, — An inchoate right of dower in an action in specific 
performance renders the testimony of the wife incompetent. 
Erwin v. Erwin, 18 Civ. Pro. R. 11. 

Appeal— Stipulation, — A stipulation that all objections and ex- 
ceptions to evidence are considered as taken by all the ^parties 
whose interests are antagonistic to them of the party offering the 
evidence, and that all available objections under section 829 and 
section 935 were taken and were overruled, that exception, were 
taken, is not available for any purpose on appeal. Oreer v, Greer, 
20 Civ. Pro. B. 71. 

Agent, — A transaction done through an agent is a personal trans- 
action within the meaning of the statute and testimony by the 
agent must be excluded. Herrington v. Winn, 20 Civ. Pro. R. 326. 

Attorney and C/iew^— Where an attorney is not interested in the 
result of a suit he is not incompetent to testify under section 829 
Code Civ. Procedure. 20 Civ. Pro. Rep. 434. 

Conversion, — In an action against an executor to recover damages 
for the conversion by his testator of jewelry belonging to the plain- 
tiff, the plaintiff is not incompetent under seetion 829 of Code of 
Civil P*rocedure to testify as to the value of the jewelry. Gregory v, 
Fichtier, 21 Civ. Pro. R. 

Curtesy, — Husband, — The husband of a party to an action who 
claims an interest in real property is not incompetent to testify be- 
cause his interest is a contingent one and not a vested one. Bowen 
V. Sweeney, 22 Civ. Pro. R. 79. See also Leary v, Corvin, 80 Civ. 
Pro. R. 88. 

Replevin, — ^Testimony by the plaintiff that he delivered property, 
the subject of the action at the establishment of the defendant's 
testator is testimony of a personal transaction with the decedent and 
improperly admitted. 28 Civ. Pro. Rep. 821. 

Crossexamination, — ^Where upon the cross examination of a 
witness testimony is received as to parts of certain corversPtioTis 
occurring between himself and testator, Kuch witness upon his re- 
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direct examination may testify as to the whole of said conversa- 
tions notwithstanding the fact that the testimony so given would 
have heen inadmissible under section 829Ck)de of Civil Procedure in 
a direct examination. Hackstaff v, Hackstaff, 24 Civ. Pro. R. 208. 

Executor, — Where objection is made by residuary legatees to an 
item of payment for which the executor claims credit upon his 
accounting, the executor is not a competent witness to prove a con- 
versation had by him with the deceased wherein the deceased had 
stated in effect that the claim was a proper one and should be paid. 
In re Smith, 26 Civ. Pro. R. 377. 

Mortgagor, — Where the mortgagor will be relieved as to a lia- 
bility under a mortgage which the mortgagee really had agreed to 
subordinate, he is -an interested party and cannot testify. Gardner 
V. Cohen, 28 Civ. Pro. Rep. 66. 

Surety, — Maker of a promissory note cannot testify that he in- 
formed the surety that the note had been directed from its original 
purpose and that the surety assented. Benjamin v. Ver Nooy, 29 
Civ. Pro. R. 120. 

Mutual Mistake. — It seems that under option of purchase and 
sale providing that defendants could pay ** the highest market 
price," for hides and '* as much for the hides as anybody else,*' 
where such arrangements were made with a man deceased at the 
time of the trial, had objection been taken to this testimony it would 
probably have been excluded. Stern v. Ladew, 30 Civ Pro. R. 135. 
See also cited. Green v, Edick, 56 N. Y. 613, Cleft v. Moses, 112 N. 
Y. 426. For other cases in which this section has been passed upon 
see the following : Baxter r, Baxter, 13 A pp. Div. 65. Eckert t*. 
Eckert, 13 App. Div. 490-493. Fuller v. Kent, 13 App. Div. 529-535. 
Rockwell V, Rockwell, 13 App. Div. 621-622. Hicks-Alixaliian i\ 
Walton, 14 App. Div. 199-201. Funson v. Salisbury, 15 App. Div. 
214. Rix V. Hunt, 16 App. Div. 549-547. Matter of Potter, 17 App. 
Div. 267-268. Matter of Gould, 19 App. Div. 352-354. Patrick r. 
Williamson, 19 App. Div. 451-453. Boyd v, Boyd, 21 App. Div. 
861-867. Gamber v, Gamber, 24, App. Div. 447. Matter of Weeks, 
23 App. Div. 151-152. Cotes v. Cotes, 22 App. Div. 621-622. Sire 
V. Rosenquest, 28 App. Div. 23&-243. Hoes v. Nagele, 28 App. Div. 
374-378. Est. Georgi, 2 Law Record, 181-187. Stanton as Ex. v, 
Freund, 3 Law Record, 58-60. 
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FREDEEICK A. CRETEAU, kespondbnt, v. FOOTE 
& THOENE GLASS CO., JOHN V. B. CLAEKSON, 

as assignee for the benefit of creditors of foote & 
Thorne Glass Co., et al., appellants, and others, 
defendants. 

Supreme Court — Appellate Division. — First Depart- 
ment — October Term, 1900. 

§ 1879. 

Construction Section 48 Stock corpora tion law. General assignmen ts 
by corporation, without preferences , for benefit of creditors. 

A payment made by the officers of a corporation to creditors thereof 
in violation of section 48 of the Stock Corporation Law, does 
not invalidate an assignment, without preference, subsequently 
made by the corporation for the benefit of its creditors. 

A distinction must be made between a judgment creditor's action 
and an action brought by a judgment creditor in aid of an ex- 
ecution outstanding, to remove some obstacle to its enforce- 
ment. The latter action can be maintained where an execution 
is outstanding against the corporation, and where it by assign- 
ments or transfers of its property, has placed an obstacle in the 
way of the creditor enforcing the execution, and is not governed 
by the provisions of the Code relating to judgment creditors* 
actions. 

{Decided October, 1900.) 

*Appeal from judgment entered npon decision of the 
court at Special Term. 

J. K. Long for appellant. 

Herbert Noble for respondent. 

Inoraham, J. — The plaintiff in this action seeks to have 
set aside an assignment made by the Foote & Thorne 
Glass Company, a domestic corporation, for the benefit 
of creditors. The complaint alleges the recovery by the 
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plaintiff of a judgment against the corporation ; that 
execution was issued therein and returned unsatisfied, 
and at the time the execution was issued the corporation 
would have had within the County of New York sufficient 
property to pay and satisfy said execution, except for the 
wrongful and fraudulent acts interposed by it to pre- 
vent such or any payment or satisfaction of said judg- 
ment. The wrongful acts alleged were the appropriation 
of various sums of money by the president and vice- 
president of the company and the payment of $1000 each 
to the other defendants who were relatives of the presi- 
dent and vice-president. The court found that on the 10th 
of December, 1897, a resolution of the directors was 
passed declaring that the corporation was unable to 
meet its debts and obligations, and that the said corpora- 
tion was at that date and at all subsequent times insol- 
vent ; that a meeting of the creditors of the corporation 
held on the 21st of December, 1897, at which the defend- 
ants Hislop and Colby, president and vice-president of 
the corporation, were represented by counsel, it was 
stated that if an extension of time was granted to the 
corporation they would secure additional capital with 
which to carry on the business of the company, and 
payment of all moneys due from the company to them 
would be deferred until such time as the creditors of said 
company who consented to said extension should be paid 
in full ; that the said representations were relied upon 
and believed by a large number of the creditors of said 
company, including the plaintiff's assignor, and that in 
consideration thereof the said creditors accepted in pay- 
ment of the moneys due them notes of said company in- 
dorsed by the defendants Hislop and Colby ; that between 
the 8th of January, 1898, and the 18th of March, 1898, the 
corporation paid to the defendant Hislop various sums 
of money aggregating $3,296-62 ; and to the defendant 
Colby various sums of money aggregating $1,978.91, and 
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that the said payments were made in violation of the 
said agreement ; that the said company also paid to the 
defendant Elizabeth Ilislop $1,000, and to the defendant 
Mary J. Colby $1,000 ; and that all of said payments 
were made at a time when the said corporation was 
insolvent, when it refused and was unable to jiay its 
notes and other obligations when due, and were made 
with intent to hinder, delay and defraud the just cred- 
itors, including this plaintiff; that on the ISth day of 
March, 1898, said corporation executed an instrument in 
writing purporting to be a general assignment of all its 
property to the defendant Clarkson for the benefit of its 
creditors; that the said assignment' was made by the 
corporation with intent to hinder, delay and defraud 
certain of its creditors, including the plaintiff, and that 
the said payments made by the said corporation to the 
defendants Thomas W. Ilislop and Mary J. Colby con- 
stituted a collusive and fraudulent scheme or plan to so^ 
delay, defeat and defraud the just creditors of the said 
corporation, including the plaintiff ; that the action was 
not brought under the provisions of the Code of Civil 
Procedure relating to judgment creditors' actions, but 
under " the established rules of equity " ; and the judg- 
ment was entered declaring the assignment void, requir- 
ing the assignee to account for and deliver to a receiver 
therein appointed all property and proceeds of property 
and money received by him as assignee ; and that the 
assignee account before a referee appointed by the judg- 
ment ; that the defendants to whom the various sums 
of money had been paid repay the same to a receiver and 
that the receiver pay the plaintiff's judgments in full, 
and hold the balance of the property coming . in his 
hands subject to the further order of the court. 

It appeared from the evidence, and was not contra- 
dicted, that the corporation was indebted to the various 
persons named the sums that were paid to them : that 
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as to the defendants Elizabeth Hislop and Mary J. Colby 
such indebtedness arose from loans made to the company 
after the meeting of the creditors before referred to. 
The assignment was without preference, and the assignee 
was required to distribute the property of the corpora- 
tion coming into his hands among the creditors of the 
corporation equally. We will assume that the payments 
made to the various creditors of this corporation were 
void under section 48 of the Stock Corporation Law. 
The question is then presented whether a payment made by 
the officers of a corporation in violation of this statute in- 
validates an assignment without preferences subsequently 
made by^ the corporation for the benefit of its creditors. 
By this action the plaintiff attempts to obtain a prefer- 
ence in the payment of its debts over that of the other 
creditors of the corporation. By section 48 of the Stock 
Corporation Law a corporation and its officers are ex- 
pressly prohibited from suflfering ra judgment to be ob- 
tained against it or from giving a lien or security with 
intent to give such a preference, and the whole policy of 
the law relating to insolvent corporations is to prevent 
one creditor from obtaining any preference as against 
the other creditors. To sustain this judgment would 
thus violate this provision of law relating to domestic 
corporations. It has been settled that this statute does 
not prevent a general assignment for the benefit of credi- 
tors by a corporation without preference (O'Brien v. East 
River Bridge Co., 161 N. Y., 549), and it cannot be said 
that such a general assignment, without preference, made 
by a corporation is void because the officers of the cor- 
poration prior to the assignment have made payments in 
violation of the provision of the Stock Corporation Law 
to which attention has been called, but for which law the 
payments would have been valid. They were made to 
discharge existing obligations of the assignor, and there 
was nothing fraudulent in the corporation paying its 
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debts. There is no allegation or finding that the cor- 
poration itself authorized these payments. To justify a 
court in setting aside a general assignment on the ground 
that it was fraudulent and void as against creditors there 
must be proof that the intent with which the instrument 
was executed by the assignor was fraudulent. Where 
the corporation is an assignor, such fraudulent intent can- 
not be predicted solely upon unauthorized and illegal 
acts of its officers where the act is not for its benefit, or 
in the transaction of its business, or under authority from 
the corporation, and where the act complained of is a 
direct violation of the duty of the officers and prohibited 
by law. Here the corporation did no act which wouki 
indicate an intent to hinder, delay and defraud creditors ; 
and there was nothing to show that the official act of the 
corporation in making an assignment had any relation 
to the unlawful appropriation by the officers of the cor- 
porate property. The Code expressly provides that the 
article in relation to judgment creditors' actions shall 
not apply to a case where a judgment debtor is a cor- 
poration created by or under the laws of this State (sec. 
1879) ; and it would be, I think, a violation of the spirit 
of the law, if not its express provision, to allow a judg- 
ment creditor's action to be maintained so as to appro- 
priate all the property of the corporation to pay the in- 
debtedness of one particular creditor, and thus create the 
very preference that the statute expressly prohibit^. 
The provision of section 48 of the Stock Corporation 
Law requiring every person receiving any property of 
the corporation by means of any act there prohibited to 
account therefor to its creditors or stockholders or other 
trustees does not justify a particular creditor in com- 
mencing an action by which he can appropriate, such 
payments to the discharge of his individujtl debt in pref- 
erence to the other creditors. The evident intent of this 
statute was for the benefit of all the creditors and to be 
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enforced by or on behalf of all. It is analogous to the 
liability of stockholders in moneyed corporations imposed 
by section 52 of chapter 689 of the Liiws of 1892, where 
it is provided that the stockholders of every banking cor- 
poration shall be individually responsible, equally and 
ratably, and not one for another, for all contracts, debts 
and engagements of such corporation to the extent of the 
amount of their stock therein ; and it was held by the 
Court of Appeals that the object of this statute was un- 
doubtedly to furnish additional security to creditors, and 
it is for the benefit of them all, and should be enforced 
by or on behalf of all(Hirshtield V.Fitzgerald, 167 N. Y., 
179). A distinction must be made between an action of 
this kind, which is a judgment creditor's action, and an 
action brought by a judgment creditor in aid of an exe- 
cution then outstanding to remove some obstacle to its 
enforcement. Such an action can be maintained w^here 
an execution is outstanding against a corporation and 
where the corporation by assignments or transfers of its 
property has placed an obstacle in the way of the credi- 
tor enforcing the execution and is not governed by the pro- 
visions of the Code relating to judgment creditors' actions. 
Such an action was Bank v. Works (48 Hun, 558). There 
the plaintiff sought to set aside a prior judgment against 
the judgment debtor, which had been fraudulently ob- 
tained in aid of an execution upon its judgment, and it was 
impliedly held in that case that such an action could be 
maintained. Home Bank v. Brewster (15 App. Div., 338) 
was also an action in aid of an execution to set aside 
transfers made by the corporation. Koechl v. Leibinger 
& Oehm Brewing Co. (26 App. Div., 573) was an appeal 
from an order refusing to grant a temporary injunction 
to restrain an assignee from paying out the moneys in his 
hands until the trial of the action. The complaint al- 
leged there that the corporation had entered into a con- 
si)iracy with others to defraud the ]>laintiflf, one of the 
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overtacts, the result thereof, being a general assignment, 
and that the assignee had sold the property received under 
the general assignment and had the proceeds in his hands. 
The court held that the action could be maintained and 
the assignee should be restrained from paying out the 
money until the trial of the action ; and the injunction 
seems to have been allowed, as the protection of the plain- 
tiff required it, and as only suflRcient of the funds in the 
hands of the assignee was to be retained to meet the con- 
tingencies of the suit, which could be speedily tried and 
little hardship would be worked upon any one. In so far 
as the relief to which the plaintiff would be entitled in 
such an action was discussed, the language used by the 
court in each case is to be construed as having refer- 
ence solely to a case where the judgment creditor had 
obtained a lien or a right to a lien which, but for the 
alleged wrongful acts, he could enforce. Munson v, Gene- 
see Iron & Brass Works (37 App. Div., 204) was an action 
brought to set aside certain mortgages on the judgment 
debtor's property and the object of the action was to 
reach the proceeds of the property which had been sold 
under these mortgages in the hands of the mortgagees, and 
the case does not apply to a general assignment made for 
the benefit of creditors. But this question seems to have 
been determined by this court in the case of Lodi Chemi- 
cal Co. V. Nat. Lead Co. (41 App. Div., 535). That action 
was brought by the plaintiff, as a creditor of the Charles 
H. Pleasants Co., to set aside certain transactions in 
judicial proceedings, which resulted in the National Lead 
Company's obtaining a preference over all other creditors 
of the Charles H. Pleasants Company, and placing the 
assets of that company beyond the reach of such creditors, 
including the plaintiff. The action was based upon a 
violation of section 48 of the Stock Corporation Law, and 
by the judgment entered in the action the acts and trans- 
actions which resulted in the defendant, the Nations' 
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Lead Company, acquiring a preference were declared to 
be invalid, and all the instrumentalities by which that 
preference was effected were adjudged void. In that 
judgment was inserted a provision that the receiver 
therein appointed should apply the property, goods and 
chattels of the Charles Pleasants Company that should 
come into his hands, first, to the payment to the plain- 
tiff of the amount of a certain judgment obtained by the 
plaintiff against the Charles H. Pleasant's Company, and 
the defendant company appealed only from so much of 
the judgment as was contained in that direction to pay. 
In reversing that judgment the court expressly held that, 
the Pleasant's Company being a domestic corporation, 
the plaintiff could not procure a judgment for the pre- 
ferential payment of its debts under the provisions of the 
Code of Civil Procedure ; that the action, being founded 
directly upon the permission of the forty-eighth section 
of the Stock Corporation Law, and as the object to be 
accomplished by that statute is to secure equality among 
creditors, that purpose should be effectuated and not de- 
stroyed ; and the judgment was modified by striking out 
the provision directing the receiver to pay the plaintiff's 
judgment. And, although the learned counsel for the 
respondent in this case seems to think that the court in 
deciding that case, in its construction of the Stock Cor- 
poration Law, had " fallen into an error," it was the de- 
liberate judgment of the court as to the construction to 
be given to section 48 of the Stock Corporation Law, 
and the relief to ivhich a creditor seeking to enforce its 
provisions was entitled. In that case, as there was no 
general assignment under which the property of the cor- 
poration had been transferred to an assignee for the 
benefit of all the creditors, and who was in a position to 
enforce the provisions of the Stock Corporation Law, 
and secure to the creditors the amount that had been 
illegally transferred by the corporation and its oflBcerg, 
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a receiver was necessary. In this case, the corporation 
having made a general assignment for the benefit of cred- 
itors, the right to enforce all claims of the corporation 
or its creditors had vested in the assignee by virtue of 
the assignment, and it was his duty to recover from those 
to whom property of the corporation had been illegally 
conveyed. The fraud, if any, was a fraud not in the as- 
signment but upon the assignment, and this did not tend 
to avoid the assignment itself. It is quite possible that 
a creditop would have a right to maintain an action to 
enforce the liabilitj'' created by section 48 of the Stock 
Corporation Law, in case the assignee should refuse or 
neglect to properly enforce it. In such a case the re- 
covery would inure to the benefit of all the creditors of 
the corporation. If the assignee does not properly per- 
form this duty a creditor would have the right to take 
proceedings to have him removed and a new assignee 
appointed. But it is not intended to intimate that such 
a remedy would be exclusive, and in a case where there 
was a conspiracy to cheat and defraud the creditors of 
the corporation and the assignee was a party to the fraud, 
equity would protect the rights of the creditors of the 
corporation, but in that event the relief granted would 
not inure to the benefit of any one creditor, but would be 
for the benefit of all. 

The judgment should therefore be reversed and a new 
trial ordered, with costs to the appellant to abide the 
event. 

All concur. 
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AMASA WORTHINGTON, appellant, v. The London 

GUABANTEE & AcClDENT CoMPANY, EE8PONDENT. 



Court of Appeals — OcroBEit, 1900. 
§ 2, Sub. Div. 8, § 3228, Sub. Div. 4. 



Jurisdiction of the Municipal Court of the City of New Yprk. In- 
terpretation of art. G, section 18, of the constitution 
of tlie State of New York. 

The Municipal Court of the City of New York has jurisdiction of a 
foreign corporation having an office in that city. 

The Municipal Court is not a new court created by the Greater New 
York Charter, but is a continuation of the former District 
Courts of the City of New York and Justices* Courts of Brook- 
lyn reorganized and consolidated under a new name. 

Tlie limitations placed upon the power of the Legislature by article 
6, section 18, of the State constitution, to the effect that no 
inferior local court shall be hereafter created with greater 
jurisdiction than is conferred by that article upon County 
Courts, refer to the powers and dignity of such local courts 
with respect to subject-matter, and not to their territory nor 
to their jurisdiction over non-resident parties defendant on 
foreign corporations. 
(Decided October 2, 1900.) 

Appeal from an order and judgment of the Appellate 
Division, First Department, affirming an order and 
judgment of the Appellate Term of the Supreme Court 
for said department, which reversed a judgment of the 
Municipal Court of the City of New York, in favor of 
the plaintiff, for a sum of money due on contract. 

Bostwick, Morrell <& Bates (Robert L. Morrell, of 
counsel) for appellant. 



Frederick Hulse for respondent. 
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Bartlett, J. — This action was commenced in the 
Municipal Court of the City of New York, Borough of 
Manhattan, First Judicial District, against the defendant, 
a foreign corporation, created by the laws of Great 
Britain, and having an oflBce in the City of New York. 
The plaintiff sued to recover a sum of money alleged to 
be due on contract and recovered judgment. The Appel- 
late Term reversed the judgment and the Appellate 
Division affirmed the order and judgment of reversal. 

The only question discussed in the opinions of the 
Appellate Courts was that of jurisdiction, it being held 
that the Municipal Court of the City of New York had 
no jurisdiction of the defendant, notwithstanding the 
fact that " The Greater New York Charter " provides in 
express terms, in section 1364, that said court has juris- 
diction " of a foreign corporation having an office in the 
City of New York," for the reason that this provision of 
the charter is violative of article 6, section 18, of the 
State constitution, which provides that the Legislature 
" shall not hereafter confer upon any inferior local court 
of its creation any equity jurisdiction or any greater 
jurisdiction in other respects than is conferred upon 
County Courts by or under this article." 

The argument of the respondent is that the Municipal 
Court is a new, inferior, local court created by the 
charter, and, as the State constitution (art. 6, sec. 14) 
limits the jurisdiction of County Courts to residents of 
the county, the Legislature was without power to confer 
jurisdiction as to defendants not residing .within the 
limits of the present City of New York. This view of 
the law has been approved by the two Appellate tribunals, 
and a question is certified to this court by the Appellate 
Division reading as follows, viz., "Has the Municipal 
Court of the City of New York jurisdiction to render 
Ja(li»:ment ngainst the defendant in tliis cause?" 

This decision has such a serious effect on the business 
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interests of a great city containing about three millions 
and a half of inhabitants, that the question may well be 
asked whether a situation is not presented where the 
familiar rule of construction may be applied most rigidly, 
that a statute can be declared unconstitutional only 
when it can be shown beyond reasonable doubt that it 
conflicts with the fundamental law, and that until every 
reasonable mode of reconciliation of the statute with the 
constitution has been resorted to and reconciliation has 
been found impossible, the statute will be upheld (People 
ex rel, Henderson v. Supervisors, 147 N. Y., 1). 

To the charter, as to every statute, the presumption of 
constitutionality attaches; the burden rests upon the 
defendant to show it is unconstitutional. 

It is well at the outset to recall the jurisdiction of 
inferior local courts in the territory now embraced within 
the City of New York prior to January 1, 1898, when 
the greater city came into existence. The District Courts 
in the old City of New York, answering to Justices* 
Courts in the other portions of the State, had existed for 
nearly 150 j'^ears, and under the Consolidation Act (sec. 
1283) had jurisdiction, in civil actions for a limited 
amount, of non-residents of the county and foreign cor- 
porations, provided they had an office in the City of 
New York. Within the limits of the old City of New- 
York there was neither County Court nor justice of the 
peace. 

In Brooklyn there existed courts known as Justices' 
Courts, with non-resident jurisdiction, and in other por- 
tions of the territory now embraced within the greater 
city were justices of the peace and County Courts, the 
former having jurisdiction of defendants who were non- 
residents of the county and the latter confined to resi- 
dents. 

The old City of New York, as is well known, had a 
large number of non-residents who came within its limits 
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every day, to do business, and against whom numberless 
small claims were constantl}- arising in favor of residents. 
For time oat of mind these claims had been collected in 
the District Courts in the exercise of jurisdiction that 
greatly promoted the interests of those seeking to enforce 
these minor causes of action ; but if the decision in the 
case at bar is to stand, these comparatively insignificant 
demands are to be litigated in the Supreme Court, and if 
under $50 all remedy is cut off, as costs would not be 
recoverable in a court of record (Code of Civ. Pro., sec. 
3228, subd. 4). 

If this is the legal situation it is beyond legislative 
remedy, and must await the slow process of a constitu- 
tional amendment. 

It is quite inconceivable that the Legislature contem- 
plated any such radical change, and its clear intention, 
in view of the growing needs of the greater city, was to 
continue in full force the jurisdiction over non-residents 
and foreign corporations as to minor claims. 

It requires clear and unmistakable language to deprive 
the local courts of the City of New York of jurisdiction 
over causes of action originating within the territorial 
limits of the tribunal, and where the defendant, if a non- 
resident, is served within the boundaries of the city, or if ^ 
a foreign corporation has a place of business therein. 
The task imposed upon the commissioners who drafted 
the charter of the greater city required them to unite 
into one great municipality the cities of New York mid 
Brooklyn and a large nu^iber of contiguous cities, towns 
and villages. The student of the charter is constantly 
impressed with the fact that it is not a new enactment, 
but a continuation of the Consolidation Act of 1882 and 
its amendments as modified. 

This principle of construction is made a part of the 
charter (sec. 1608). 

The general scheme of the charter was to continue in 
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existence the old City of New York, and to a great ex- 
tent its municipal and judicial machinery, and to unite 
with it the outlying territory, which aggregation on a 
day named would become the new City of New York. 

This scheme being kept in mind, the details of the 
charter are rendered clear and harmonious. 

The first step was a provision that the wards of the 
old City of New York should be continued with their 
present boundaries and numbers and known as wards of 
the Borough of Manhattan and the Bronx, respectively 
(sec. 1578). 

The provision was also made to continue the wards of 
the former City of Brooklyn as wards in the Borough of 
Brooklyn (sec. 1577). 

The remaining territory which was to constitute the 
greater city was dealt with in a very different manner. 

The five towns and all the incorporated villages within 
the County of Richmond were abolished and that terri- 
tory became wards in the Borough of Richmond in the 
new city (sees. 1579, 1580). 

Certain towns and villages in the County of Queens 
were ala^ abolished and the territory carved up into 
wards in the Borough of Queens in the greater city (sec. 
1581). 

This was followed by the provision that, upon the tak- 
ing effect of the charter, all offices in these cities, villages, 
towns and school districts were abolished, except as 
otherwise provided (sec. 1615), This swept out of exist- 
ence with unimportant exceptions justices of the peace 
and all. local courts. 

The County of Richmond and a portion of the County 
of Queens came into the greater city without judicial 
machinery, except as provided by the new charter. 

The old City of New York and the City of Brooklyn 
w^ere possessed of local courts that were to be the basis 
of a system for the new city. 
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The matter of the inferior local courts is dealt with in 
Chapter XX. of the charter. 

The City Court of New York was continued (sec. 1345) 
and the justices thereof were permitted to serve until the 
expiration of their respective terms (sec. 1346). 

From and after midnight of the 31st of January, 1898, 
the Justices' Courts and the office of justice of the peace 
in the cities of Brooklyn and Long Island City were 
abolished (sec. 1350). 

Section 1351 reads as follows : " On and after the 1st 
day of January, 1898, the District Courts of the City of 
New York and the Justices' Courts of the First, Second 
and Third Districts of the City of Brooklyn are hereby 
continued^ consolidated and reorganized under the name 
of ' The Municipal Court of the City of New York,' 
which said court shall be a local civil court within the 
City of New York, as constituted by this act, and shall 
not be a court of record, or have any equity jurisdiction ; 
but shall have the jurisdiction, powers, duties and organ- 
ization hereinafter prescribed." 

If it were not for the fact that able judges have 
differed as to the construction to be given this section, 
there would seem to be little difficulty in ascertaining its 
meaning, if due effect is given to its clear and concise 
language. 

We are of opinion that the District Courts of the old 
City of New York and the Justices' Courts in the three 
districts named in the former City of Brooklyn were not 
abolished, but were continued, consolidated and reorgan- 
ized under a new name. 

We think this is so, not only because it is the plain 
reading of the statute, but for the reason that other pro- 
visions of the charter, to which we have referred and to 
which we shall presently refer, make it very clear. 

It is argued that the new name and a few changes as 
to jurisdiction create a new court 
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This contention cannot be sustained. It was never 
supposed when the name of the Marine Court of the City 
of New York was changed to that of the City Court of 
New York a new court was created, even when accom- 
panied by a few changes as to jurisdiction. 

In the case at bar the District Court's jurisdiction as 
to money limit was $250, and as to territory the County 
of New York ; to the continued, consolidated and re- 
organized courts, renamed the Municipal Court, is given 
a money limit of $500 and territorial jurisdiction coter- 
minous with the greater city. 

There are other slight changes in jurisdiction not im- 
portant to notice at this time. If the District Courts and 
others were continued, as we ha've held, then no new 
court was created and the jurisdiction over a foreign cor- 
poration defendant, having a place of business in the City 
of New York, survived the consolidation and reorganiza- 
tion. It is an impressive fact that a portion of the Ian- 
guage of section 1351, which continued the old courts, is 
taken from article 6, section 18, of the State constitution, 
which section it is argued was violative of its provisions. 
The section adopts the constitutional limitations, evi- 
dently by reason of excessive caution which prohibit the 
creation of a court of record, or a court having equity 
jurisdiction. 

It is thus made clear that the drafter of this section 
had these constitutional provisions before him when he 
drew it. 

The charter commissioners, having continued, consoli- 
dated and reorganized these courts under a new name, 
proceeded to provide for certain details consistent with 
the situation. The justices of the consolidated and re- 
organized courts were permitted to serve out the remain- 
der of their terras as justices of the Municipal Court (sec. 
1362). 

It then remained to provide the full nanftber of justices 
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for the Municipal Court and indicate the districts into 
which the greater city should be divided. 

The Borough of the Bronx was constituted two dis- 
tricts, the Borough of Manhattan eleven, the Borough of 
Brooklyn five, the Borough of Queens three, and the 
Borough of Richmond two, making a total of twenty- 
three districts (sees. 1359 to 1363). As tl^e justices of 
the continued courts in office at the time of the consoli- 
dation were not sufficient in number to provide the 
reorganized court with a justice in each district, the 
mayor of the greater city was allowed to appoint the 
number necessary until December 31, 1899 (sec. 1352, 
subd. 4). 

No one is eligible to the office of justice unless he is 
a resident and elector in the district for which he shall 
be elected or appointed, thus making the continued con- 
solidated and reorganized court a substitute for the 
inferior local courts that had either been continued 
and consolidated, as in the case of the old cities of 
New York and Brooklyn, or abolished, as was the fact 
in the remaining territory of the greater city (sec. 
1353). 

The scheme of the charter, as thus briefly outlined, 
leads us to the conclusion that the Municipal Court of 
the City of New York is not a new inferior local court, 
but old local tribunals continued, consolidated and re- 
organized un^er a new name and adapted to the needs 
of the greater city. 

The decision of this case might very well rest on the 
point already discussed, that the Municipal Court of the 
City of New York is not a new local court ; we are, how- 
ever, of opinion that, assuming it to be such, there was 
no violation of article 6, section 18, of the State constitu- 
tion, when the Legislature vested it with the same juris- 
diction as to non-resident defendants and foreign cor- 
porations as had been for many yeai*s conferred on the 
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District Courts in the City of New York, and to some 
extent on justices of the peace in other portions of the 
State. 

This section of the constitution reads as follows : 

** Inferior local courts of civil and criminal jurisdiction 
may be established by the Legislature, but no inferior 
local court Uereafter created shall be a court of record. 
The Legislature shall not hereafter confer upon any in- 
ferior local court of its creation any equity jurisdiction 
or any greater jurisdiction in other respects than is con- 
ferred upon County Courts by or under this arti- 
cle. * * *" 

The object of the fraraers of the constitution seems 
very plain. The inferior local court could be created by 
the Legislature, but certain limitations were placed upon 
this power. The court so created could not be a court 
of record, and was clothed with a jurisdiction which 
confined it to locality, that is, to county, city, town and 
village. 

In Landers v. Staten Island RR. (53 'N. Y., 450), this 
court had occasion to consider article 6, section 12, of the 
constitution, as amended in 1869, which continued the 
Superior Court of the City of New York, the Court of 
Common Pleas of the City and County of New York, 
the Superior Court of Buffalo, and the City Court of 
Brooklyn with the powers and jurisdiction they then had, 
" and such further civil and criminal jurisdiction as may 
be conferred by law." 

It was held that legislation seeking to vest in the City 
Court of Brooklyn jurisdiction of an action against a 
corporation for negligence as a common carrier, where 
the cause of action arose, the business of the corporation 
w^as transacted and its offices located outside of the City 
of Brooklyn, was unconstitutional, and that the words 
" further civil and criminal jurisdiction " had reference 
to the object of the jurisdiction and not to the territory 
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or the persons of suitors {vide People v. Porter, 90 N. Y., 
68, 75). 

When the judiciary article of the constitution of 1894 
was framed this matter of limitation as to locality bad 
been fully construed by the courts, and the convention 
deemed it wise to place an additional restraint upon the 
Legislature when defining the powers of inferior local 
courts, to be exercised within their territorial limits, and 
hence, we have the provision of the constitution already 
quoted, which prohibits the Legislature from granting 
" any greater jurisdiction in other respects than' is con- 
ferred upon County Courts by or under this article." 

It is very clear that the fraraers of the constitution in- 
tended that not only should the inferior local court be 
strictly confined to its locality, but that the extent of its 
jurisdiction should be so limited that there would be no 
danger of powers being conferred by the Legislature that 
might interfere with the Supreme Court in the exercise of 
its general jurisdiction throughout the State. 

The local court was, therefore, to have no greater ju- 
risdiction than the County Court. 

What does this reasonably mean, in view of the mani- 
fest intention of the framers of the constitution in draft- 
ing this limitation ? It prohibits, in effect, the creation of 
an inferior local court possessing greater powers and 
dignity than the County Court. 

The constitution provides (art. 6, sec. 14), in dealing 
with County Courts, that they shall be continued and 
exercise the powers and jurisdiction they then possessed, 
and the Legislature was empowered to enlarge or restrict 
the jurisdiction, provided it should not be so extended as 
to authorize an action therein for the recovery of money 
only, in which the sum demanded exceeded $2,000 or in 
which any person not a resident of the county is a de- 
fendant. 

This constitutional limitation as to amount discloses the 
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intention to continue the County Court as an inferior 
local tribunal, notwithstanding it was a court of record 
(Code of Civ. Pro., sec. 2, subd. 8). The fraraers of the 
constitution, in contemplating the creation of inferior local 
tribunals by the Legislature and limiting its i>ower, were 
not dealing with the jurisdiction of these future courts as 
to territory, non-resident parties defendant or foreign 
corporations, but as to subject-matter ; they were not to 
have, in a general way, greater powers, importance and 
dignity than a County Court. In conferring upon the 
Municipal Court the jurisdiction of the District Courts of 
the City of New York and of justices of the peace else- 
where, which had been exercised for many years by these 
local tribunals, the Legislature did not create a locakcourt 
possessing greater powers, importance and dignity, within 
the general provisions of the constitution we are consider- 
ing, than the County Court. 

The constitutionality of the charter of the City of New 
York in this respect is, therefore, maintainable upon both 
of the grounds discussed in this opinion. 

We answer the question propounded to us in the affirm- 
ative. 

The order and judgment of the Appellate Division ap- 
pealed from should be reversed, and the order and judg- 
ment of the Appellate Term, First Department, which 
were affirmed by the Appellate Division, should also be 
reversed, with costs to the plaintiff in this court. 

The record should be remitted to the Appellate Term, 
with the direction to hear and determine the appeal 
herein on the merits. 

IIaioht, J.— I concur in the opinion of Bartlett, J., in 
so far as he holds that the Municipal Court of the City of 
New York is a continuation of the District Court of the 
old city, and is not a new local and inferior court within 
Jtrticle 6, section 18, of the constitution. 
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I am in doubt, however, with reference to his construc- 
tion of that section. I am rather inclined to the view 
that that section of the constitution has reference to local 
inferior courts established by the Legislature in any part 
of the State, and not necessarily restricted to cities, in 
which the power is limited to the jurisdiction conferred 
upon County Courts, both as to persons and to subject- 
matter. But it appears to me that the Municipal Court 
of the City of New York, as it exists, is a District Court 
within the provisions of section 17, article 6, of the con- 
stitution, w4nch provides that "justices of the peace and 
District Court justices may be elected in the different 
cities of this State in such manner and with suchpoioerSy 
and have such terms respectively as are or shall he pre- 
scribed by law." Here Ave have a provision of the con- 
stitution, relating to cities only, which makes provision for 
District Court justices, not only as to those existing, but 
also to such as shall he hereafter provided by law. As to 
such justices, they are to have " such pmoers'*'* as the Leg- 
islature shall provide, and there is no limitation what- 
ever. It is true that the court in question is not called in 
the statute a District Court. Its name is the Municipal 
Court, but the change in name is immaterial. This view 
leaves all of the provisions of the constitution in harmony. 
We .have provisions establishing courts of record and then 
providing for justices of the peace in towns, and also for 
justices of the peace or District Courts in cities in which 
the jurisdiction of the court is left to the discretion of the 
Legislature, which has already given to such courts juris- 
diction of actions of this character. Then, and in ad- 
dition to this provision, authority is given to the Legis- 
lature by section 18 to establish other local inferior courts 
of civil and criminal jurisdiction. not limited to cities, but 
for the counties, towns and villages as well, the jurisdic- 
tion of which shall not be greater than that conferred 
upon County Courts. 
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My conclusion is that the Municipal Court is a District 
Court within the City of New York, authorized by section 
17 of the constitution referred to, and that it has such 
powers as the Legislature has, or shall hereafter pre- 
scribe, and that under the charter of Greater New York it 
had jurisdiction of this cause of action. 

Pabker, Gh. J. ; O'Bbikn, Haioht (in memoranda), 
Vann, Landon and Cullbn, J J., concur. 

Order reversed, &c. 



LOUIS M. SIMPSON et al., respondbnts, v. THE 
JERSEY CITY CONTRACTING COMPANY, ap- 
pellant. 

CouBT OF Appeals — Octobeb, 1900. 

§ §647, 649, Sub. Div. 3. 
Attachment, Certificates of stock of rum-resident owner. 

Where the certificates of stock of a foreign corporation belonging 
to a non-resident of the State are in possession of a resident oi 
this State as pledgee, tlie interest of tiie owner and pledgor can 
be levied upon under a warrant of attachment against such 
owner made by service of a notice on the pledgee in the manner 
prescribed by subdivision S of section 649 of the Code of Civil 
Procedure. 

In such a case the non-resident must be considered as having prop- 
erty rights or interests within this State capable of being im- 
pounded by our courts to abide the result of the litigation over 
plaintiff's claim. 

In such a case the managing agents of a foreign corporation would 
not be authorized to refuse a proposed transfer to the purchaser 
at a judicial sale made under judgment in favor of the attach- 
ing creditor, and the presumption is that the right of such pur- 
chaser to a transfer would be recognized and his ownership of 
the stock given effect on the books of the corporation. ^Plimp- 



Digiti 



zed by Google 



VOL. XXXI. 287 



Simpson, et al. v. The Jersey City Contracting Co. 

ton V, Bigelow, 93 N. Y. 592 distinguished, Simpson v. Jei-sey 
City Contracting Co., 47 App. D. R., 17, affirmed.) 

(Landon and O'Brien, JJ., dissenting.) 

(Decided December 11, 1900.) 

Appeal from an order of the Appellate Division, First 
Department, reversing an order of the Special Term, 
which vacated a levy of attachment. 

Woohey CarmaU and Albert B. Kerr for appellant. 
Alfred B. Cruikahank for respondent. 

Gray, J. — The A|)pellate Division of the Supreme 
Court, in the First Department, has certified the follow- 
ing question of law to this court : " Whether, where the 
certificates of stock of a foreign corporation belonging to 
a non-resident of the State are in possession of a resident 
of this State, as pledgee, the interest of the owner and 
pledgor can be levied upon under a warrant of attach- 
ment against such owner, made by service of a notice on 
the pledgee in the manner prescribed by subdivision 3 of 
section 649 of the Code? " 

The circumstances out of which the question arose were 
these : The plaintiffs, commencing an action against the 
defendant, a foreign corporation, to recover for profes- 
sional services, procured a warrant of attachment to be 
issued and the levy to be made upon its interest in cer- 
tain shares of the capital stock of the New Jersey and 
Pennsylvania Telephone Company, a foreign corporation, 
which belonged to it and the certificates for which it had 
delivered to the Produce Exchange Trust Company of 
the City of New York, as security for the payment of a 
note. The levy was made pursuant to the provisions of 
subdivision 3 of section 649 of the Code of Civil Proced- 
ure, and if the interest of the defendant constituted 
property, which was the subject of attachment under our 
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laws, then there is no question but what the levy was 
properly made and that the property was impounded. 
Section 649 provides, in its first and second subdivisions, 
for a levy upon real property and upon personal property 
" capable of manual delivery, including a bond, promis- 
sory note, or other instrument for the payment of money," 
and then in its third subdivision it provides for a levy 
" tcpo7i other personal property^ by leaving a certified copy 
of the warrant, and a notice showing the property at- 
tached, with the person holding the same ; or^ if it .con- 
sists of a demand^ other tlian as specified in the last sidf- 
division, with the person against whom it exists," &c. 

The argument of the appellant is, in effect, that this 
was an attempt to levy an attachment on its shares of 
stock, ana that the legal principles which underlie the 
ownership of capital stock preclude the idea that jurisdic- 
tion could be obtained in that manner. It is insisted that 
" the stock of a foreign corporation is not property within 
the State subject to levy of attachment against a non- 
resident owner." Thus, generally stated, and within such 
a state of facts as is shown in the case cited of Plimpton 
/'. Bigelow (93 N. Y., 592), the proposition may be true. 
Ill that case the plaintiffs were non-residents of the State, 
but they brought an action therein against the defendant, 
who was also a non-resident. It was attempted to attach 
shares of stock of a foreign corporation, which were 
owned by the defendant and the certificates of which 
were in his possession at his domicile, by causing the 
sheriff to make a levy upon an officer of the corporation 
in the City of New York, under the provisions of section 
649 of the Code. It was held that the section did not 
apply, for the reason that the fundamental condition of 
an attachment proceeding did not exist, viz.: that the res 
must be within the jurisdiction of the court for an effect- 
ual seizure. The right which the shareholder has by 
reason of his ownership of corporate shares is not a debt, 
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or duty, of the corporation, existing in a foreign juris- 
diction, wherever its officers may be found engaged in 
the prosecution of the corporate business. The decision 
was, manifestly, correct. A corporation is incapable of 
leaving the place of its domicile, whatever may be its 
offices and agencies in other States* As it was said : " It 
is not here because its agents are here." That case differs 
materially ; but it was pointed out in the opinion that 
intangible rights, or interests, or choses in action, are made 
by the statute susceptible of seizure by attachment when 
they can be said to be constructively present within the 
jurisdiction. It was said that where a debtor "is out of 
the jurisdiction and the debt or duty owing to him, or the 
right he possesses, exists against some person within the 
jurisdiction, attachment laws fasten upon that circum- 
stance, and by notice to the debtor or person owing the 
duty or representing the right impound the debt, duty or 
right, to answer the obligation which the attachment pro- 
ceeding is instituted to enforce. In the case supposed, 
the debt, duty or right, for the purpose of attachment 
proceedings, is deemed to have its si&us or locality in the 
jurisdiction." 

This foreign defendant, in order to secure the payment 
of its indebtedness to the trust company in New York, 
pledged with it the shares of stock in the foreign corpo- 
ration of which it was the owner and, as we must assume, 
by an assignment of the certificates representing the same 
in some form of transfer, which conferred apparent title 
and which would enable the assignee, or pledgee, to en- 
force the security by its sale and transfer. Thus, the de- 
fendant's interest in the stock was held by a title and with 
a right which authorized the trust company to possess it 
until the indebtedness was paid, and, in the event of non- 
payment, to sell it in satisfaction of its claim. The rela- 
tion of the parties was that of pledgor and pledgee, and 
the special property which the latter had in the nledge 

. '9 ■ ' 
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entitled it to its possession against all the world. It stood 
accountable to the former for its acts with respect to the 
security. It could be compelled to pay over any surplus 
realized upon a sale, or to return any of the stock not sold 
for payment of the debt (Wheeler t;. Newbould, 16 N". Y., 
392 ; Warner v. Fourth Nat. Bank, 115 N. Y., 251). It is 
true that the corporate property represented by the shares 
of stock was not within this jurisdiction; but how is that 
a controlling consideration and can it reasonably be said 
this defendant had no property here, whether we regard 
it as in the transferred certificates of stock, or as in the 
claim or demand which it had against the trust company ? 
What is the reasonable view and, therefore, the one which 
the law should take? Jurisdiction certainly is founded 
upon the presence of the thing in respect to which it is 
exercised. The action is in rein and the question seeks 
the place re siicB. That the defendant had conditionally 
parted with its interest in the stock to the trust company 
is true. That it had transferred to it the possession of the 
certificates evidencing that intent — its muniments of 
title — with the right to transfer the same upon a sale in 
satisfaction of the debt secured, is true. That the de- 
fendant's interest in the pledge was of a residuary nature 
and constituted a claim upon the pledgee is true. The 
defendant had, to the extent of its ability, transferred to 
the trust company, as security for the payment of its in- 
debtedness, whatever w^as its interest in the foreign cor- 
poration, as evidenced by the delivery of the certificates 
of stock. Did it not, therefore, clearly have ])ro'perty 
rights or interests Avithin this State, which could be im- 
pounded by our courts to abide the result of the litigation 
over the plaintiffs claim ? I think so. The distinction 
sought to be drawn are largely artificial. The truth is 
that it did have property here, in the common acceptation 
of the term as well as in the eye of the law. Certificates 
of stock are treated by business men as property for all 
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practical purposes. They are sold in the market, and 
they are transferred as collateral security for loans, and 
they are used in various ways as property. They pass b\' 
delivery from hand to hand and they are the subject of 
larceny (see In re Whiting, 150 N. Y., 27). 

I think that the case of Warner v. Fourth National Bank 
(115 N. Y., 251) is much in point. In that case a New 
York bank, having a claim against a Pennsylvania bank, 
attached certain promissory notes and bills of exchange, 
which the latter had pledged with another New York 
bank to secure a loan of money. The case turned upon 
the effectiveness of the levy made under the warrant; 
that is to say, whether the sheriff should have taken the 
property into his actual custody, or whether he had suffi- 
ciently acted under the warrant in serving a certified copy 
of it and a notice showing the property attached, with a 
demand for a certificate, &c. It was held that the pledgee 
was entitled to the possession of the property as against 
the sheriff, and his form of levy was upheld ; and it was 
observed that " what was the subject of the attachment 
was the right of the Penn. bank (the debtor) to compel 
its pledgee to account to it as to the pledged paper and 
to receive the surplus of the proceeds of collection, after 
satisfying the pledgee's claim for advances. That right 
is a chose in action, and, in the nature of things, is intan- 
gible. It is the subject of attachment as a demand against 
the person, within the spirit of the language of the Code." 
It was further observed, that " while the debt remains 
undischarged the pledge belongs to the pledgee, and the 
title is subject to the pledgee's lien and right of posses- 
sion; but the pledgor's residuary interest in the pledge 
constitutes a claim, or demand, upon the pledgee, which 
is property, and, hence, may become the subject of at- 
tachment." 

The Bronson case (150 N. Y., 1) is suggested as nega- 
tiving the idea that an attachment could lie iu this case. 
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The question there considered related to the interest 
which a non-resident shareholder in a domestic corpora- 
tion might be said to have for the purposes of taxation 
under our Inheritance Tax Act. It was said that a share 
of capital stock represents an undivided interest in the 
whole of the corporate property, and the certificates of 
stock evidence the number of shares owned by the stock- 
holder ; that the right of a stockholder to share in the 
corporate property is a chose in action, which follows the 
shareholder's person, and that the property represented 
has its legal situs either at the domicile of the corporation 
or at that of the holder of the shares. It is difficult to 
see how that case, in defining the general understanding 
of the law with respect to the ownership of shares of 
stock in a corporation, can have any authoritative ap- 
plication to the present question. That question is not 
whether the property of the corporation can be said to be 
within the State for jurisdictional purposes through at- 
tachment proceedings ; but whether the certificates of 
stock being here under a transfer by their owner to the 
trust company in pledge to secure an indebtedness of the 
former, there was not present property of the debtor which 
was capable of effectual seizure by the court's process. 

But it is further argued, in support of the proposition 
that the court was without jurisdiction, that a judicial 
sale of the defendant's property or interests here would' 
be ineffectual ; because a transfer of the shares upon the 
corporate books could not be effectuated through an}^ 
order of the court. The argument again rests upon 
Plimpton V. Bigelow ; where it was observed in the opin- 
ion that " it could scarcely be expected that the courts 
of another State would recognize a title to corporate 
stock in one of its own corporations, founded upon a 
sale under an attachment issued by our courts against a 
non-resident, when the only semblance of jurisdiction 
over the i)roperty was the service of notice in the at- 
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tacbment proceedings upon an officer or agent of the 
corporation here." The facts of that case, as I have 
already intimated, make it inapplicable here. It is an 
incorrect idea that the managing agents of the corpora- 
tion or joint stock company might have some discretion- 
ary authority to refuse a proposed transfer. Such a prop- 
osition is not sanctioned by the common law, and could 
not stand the test of reason. The presumption is that if 
the stock of the defendant was sold at a judicial sale to 
another the right of the purchaser to a transfer would 
be recognized and his ownership of the stock be given 
effect upon the books of the corporation. The manag- 
ing agents of a corporation may prescribe reasonable 
rules and formalities/ regulating the transfer of shares; 
but they could have no discretionary power to refuse to 
register a proposed transfer (Morawetz on Corporations, 
sees. 164, 165 ; Bank v. Kortright, 22 Wend., 348). 
We are not to assume, m the event of a judicial sale of 
the defendant's interest in this stock for the purpose of 
applying upon the plaintiff's judgment any surplus re- 
maining after satisfaction of the pledgee's demands, 
that it will be ineffectual to transfer to the purchaser a 
right to the ownership of the stock and to a transfer of 
the title upon the books of the corporation, as valid as 
though the trust company had sold it at a public sale and 
delivered the certificates in its possession to a purchaser.. 
The presumption with respect to the effect of a judicial 
sale of the stock is quite the other way from that which 
is suggested. It is not that our courts could effectuate a 
transfer of the stock upon the books of the foreign cor- 
poration ; but that the corporation itself will recognize 
and give effect to the purchaser's title. 

For the reasons which I have given, I think that the 
question certified to us should be answered in the affirm- 
ative, and, therefore, that the order appealed from should 
be affirmed, with costs. 
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Landon, J. (^dissenting). — The defendant is a corporation 
organized and doing business in the State of New Jersey, 
and having no place of business in this State. The sum- 
nions was personally served upon it and it has appeared 
in the action. It deposited and pledged with the Pi-o- 
duce Exchange Trust Company, a domestic corporation, 
certificates of 3220 shares of stock in the New Jersey & 
Pennsylvania Telephone Company, a corporation organ- 
ized and doing business in New Jersey, as collateral 
security for the payment of a loan by that company to 
it. The sheriff made the alleged levy under subdivision 
3 of section 649 of the Code, by serving a copy of the 
warrant, with the proper notice, upon the Produce Ex- 
change Trust Company. 

The Appellate Division has certified the following 
question : 

Whether, where the certificates of stock of a foreign 
corporation belonging to a non-resident of the State are 
in possession of a resident of this State as pledgee, the 
interest of the owner and pledgor can be levied upon 
under a warrant of attachment against such owner, made 
by service of a notice on the pledgee in the manner pre- 
scribed by subdivision 3 of section 649 of the Code, 

The certificates of stock of a foreign corporation are 
capable of manual delivery, and when the person to whom 
they have been issued indorses upon them an assignment 
in blank pursuant to the rules of the corporation and the 
laws of tbe country of its domicile, they may be trans- 
ferred by such delivery, and then the property or rights 
of property of which they are the evidence may be trans- 
ferred. 

If the record had shown that these certificates were 
thus indorsed, then the question certified could be an- 
swered in the affirmative upon theauthority of Warner t;. 
Fourth National Bank (115 N. Y., 251). That was the 
case of a levy upon the pledgor's interest in certain 
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promissory notes, pledged by a non-resident to a resident 
pledgee as collateral to a loan. The levy was not upon 
the notes themselves, and thus the sheriff was not re- 
quired to take possession of them, but upon the pledgor's 
intangible right to redeem the notes, or to receive from 
the pledgee the surplus in his hands after satisfying his 
lien upon them, and thus the levy was properly made — 
in the same manner as in the case before us — under sub- 
division 3 of section 649 of the Code, by leaving a certi- 
fied copy of the warrant, and a notice showing the 
property attached, with the resident pledgee. The non- 
resident's thing in action would be against a resident and 
enforcible here, and thus within our jurisdiction, and, 
therefore, the subject of levy under the attachment. But 
the difficulty is the record does not state that the pledg- 
or's assignment is properly indorsed in blank upon the 
certificates; it may not be indorsed at all. We cannot 
assume something from nothing, aflBrmative acts with- 
out evidence of them ; the pledgee may hold the pledgor's 
promise to assign. The pledgor has appeared in the 
action, but as it is a non-resident, without domicile, 
office or existence within the State, that fact adds nothing 
to the leviable quality of the subject-matter. 

If the resident pledgee should sell the certificates and 
realize a surplus, the surplus would be within our juris- 
diction. But the question certified does not present that 
situation. Nothing can be rightfully realized under this 
levy unless the sheriff can sell either the shares of capital 
stock, of which the certificates are the evidence, or such 
intangible rights respecting the same and proceeding 
therefrom as will ultimately result in compulsorily trans- 
ferring the title to the stock itself to his vendee. 

It has been settled by abundant decisions in this and 
other jurisdictions that the certificates of shares in the 
capital stock of a foreign corporation are mere evidences 
of the owner's rights in such stock, and are not the stock 
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itself, and although the certificates may be within this 
State, the stock itself is not, but is held and owned by 
the corporation in the foreign State, and, therefore, is 
incapable of seizure or levy under attachment here, and 
that although the right to shares thereof may be held 
by the owner wherever he may make the right available, 
still that right finds its value and quality as property in 
the right to require the corporation at its domicile to 
discharge the obligations which it has assumed and for 
whfch it holds the capital stock and assets. The sheriff 
can levy upon nothing which he cannot actually seize 
within his jurisdiction, or so constructively seize as to 
enable him by a sale thereof to give such title to his ven- 
dee as the debtor himself held ; that is, such as will, in 
the case before us, give to the vendee the same right of 
recourse to the foreign corporation as the debtor had 
(Plimpton V. Bigelow, 93 N. Y., 592 ; Christmas v. Bid- 
die, 13 Penn. St., 223 ; Winslow v. Fetcher, 53 Conn., 
396 ; Tweedy v. Bogart, 56 Conn., 419 ; Ireland v. Globe 
Milling, &c., Co., 19 R. I., 180 ; Banking Co. v. Smith, 
20 S. W. Rep., 690 ; Smith v. Downey, 34 K E. Rep., 
Ind., 823 ; Young v. Iron Co., 2 S. W. Rep., Tenn., 202 ; 
Pinney v. Nevills, 86 Fed. Rep., 97 ; Cook on Stock, 
Stockholders and Corporation Law, par. 485. See Mat- 
ter of Bronson, 150 K Y., 1 ; Matter of Whiting, 15 
N. Y. 27). 

It is true that our law, notably section 4 of the Statu- 
tory Construction Law, in effect declares stock certifi- 
cates property, and so they are wherever we are able to 
enforce our law, namely, within this State. As to the 
stock and interests therein of domestic corporations, they 
cannot exist, except under and subject to our laws, and, 
therefore, our jurisdiction is complete over them. 

But we cannot enforce our law in a foreign State as to 
the stock of its corporations, and the interests therein of 
its holders, and we cannot, therefore, give title to it other- 
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wise than by our jurisdiction over its owners. An 
attachment is directed against property, and not against 
persons, and whatever control the court may exercise 
over all persons, resident or non-resident, who are brought 
within its jurisdiction, such control is not attachment 
process against vendible property, or interests in or 
through it. 

It is suggested in the opinion below that the sheriff 
can make the sale, and the vendee can take this purchase 
for what it is worth. The sheriff did not attach the 
paper certificates, for he did not take them into his 
actual custody ; he, therefore, cannot sell them as paper 
or manuscripts. Whatever ho sells is intangible. He 
can make and deliver a certificate of sale (Code, sec. 647), 
but his vendee, or at least the ultimate vendee, must re- 
pair to New Jersey to recover what he supposes he has 
bought. Our courts cannot give him possession. The 
New Jersey court could give full faith and credit to our 
judicial proceedings by adjudging that our sheriff levied 
upon nothing outside of his jurisdiction, and, therefore, 
his certificate of sale does not give the right to posses- 
sion of anything in New Jersey. We should not expose 
purchasers at our judicial sales to such hazards. 

The question certified should be answered in the nega- 
tive and the order appealed from reversed, with costs. 

Parker, Ch. J. ; IIaight, Cullen and Werner, JJ., 
concur with Gray, J., for aflBrmance ; OBrien, J., con- 
cura with Landon, J., for reversal. 

Order afirmed. 
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ALICE A. DAVIS, rbox^ondent, v. SUPREME LODGE, 
KNIGHTS OF HONOR, appellant. 

Court of Appeals. — December 11, 1900. 

§ §824-933. 

Evidence, — Physician's certificate filed with the hoard of health not 
competent to prox^ cause of death, 

A certificate filed by an attending physician with the board of 
health of a city is not competent evidence to prove the cause of 
the patient's death. 

The provisions of the charter of the City of New York making au- 
tlienticated copies of the records of the health board presump- 
tive evidence in any court of justice of the recitals therein con- 
tained were not intended to work a repeal of, or to interfere 
with, the Ck)de provisions against allowing an attending physi- 
cian to disclose facts acquired by him in a professional capacity. 

{Decided December 11, 1900.) 

Appeal from a judgment of the Appellate Division, 
Second Department, affirming a judgment entered upon 
a verdict of a jury in favor of the plaintiff, 

W, li, Spooner for appellant. 

Herbert A, Heyn for respondent. 

O'Brien, J. — The defendant is a fraternal association 
incorporated under the laws of this State, with power to 
make contracts with its members for the payment of a 
sura of money to any beneficiary named in the contract 
upon the death of the member. The plaintiff's husband 
applied for membership in the association, w^as admitted 
and received a certificate on the 19th day of July, 1895. 
In this certificate the defendant agreed to pay to the 
plaintiff the sum of $2,000 u|>ou satisfactory proof by her 
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of the death of her husband, and that at the time of his 
death the certificate or contract was in force. On the 
16th of October, 1896, the plaintiff's husband died, and 
she presented to the defendant sufficient proofs of death 
in accordance with the constitution and by-laws of the 
defendant. But it refused to pay the money specified in 
the certificate, upon the death of the member, which was 
$2,000, and the plaintiff thereupon brought this action to 
recover that sum, with interest. 

The principal defense interposed was a breach of war- 
ranty, in that plaintiff's husband, in his application for 
membership, stated that neither of his parents op any of 
his paternal or maternal grandparents, or any of their 
descendants, so far as he knew, had consumption. The 
issues presented by tlie answers were issues of fact, and 
the jury found a verdict for the plaintiff, w^hich wns unan- 
imously affirnwed at the Appellate Division. Thus all 
questions of fact and all questions as to the sufficiency of 
the evidence to warrant the verdict of the jurv are elimi- 
nated from the case. The only questions presented by 
this appeal are those that arise out of the defendant's ex- 
ceptions taken upon the trial. The defendant had a right 
at the trial to give proof tending to show that the state- 
ment contained in the application for membership, which 
has alread}^ been referred to, was untrue, and it had a 
right to prove, if it could, that either of the parents of 
the member or his paternal or maternal grandparents, or 
any of their descendants, had been afflicted or had died of 
the disease known as consumption. The defendant did 
attempt to prove that fact, and the ruling of the learned 
trial court excluding certain evidence offered upon this 
issue, to which exception was taken, is the only substan- 
tial question which the learned counsel for the'defendant 
has argued in this court. Although there are at least 
three exceptions in the record raising this question, yet 
they were all taken to the exclusion of proof of the same 
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character, and they may be properly considered and 
treated as one. 

The defendant's counsel proved the death of two of the 
aunts of the deceased member who had procured the cer- 
tificate in question, and he then attempted to prove that 
both died of consumption. This fact, if established, would 
so far constitute a defense to the action, since the aunts 
of the deceased member were included in the statement 
that none of the descendants of the applicant's grand- 
parents had, or died, of consumption. The defendant's 
counsel called a physician, who testified that he* had at- 
tended one of the aunts in her last illness. He was asked 
to state what her last illness was and whether or not she 
ever had, or suffered, from consumption. This testimony 
was objected to as inadmissible, under section 834 of the 
Code, and was excluded, to which ruling the defendant's 
counsel excepted. The defendant's counsel then called 
another physician, who testified that he had attended an- 
other aunt of the deceased member in her last illness, and 
was asked to state what that illness was. This question 
was also objected to on the same ground and excluded 
and exception taken in behalf of the defendant. The 
defendant's counsel then produced the records of the 
Board of Health of Brooklyn, which were identified by 
the clerk of the department, and offered to prove by the 
original certificate filed therein by the attending physi- 
cian the cause of death of the deceased. member's two 
aunts above referred to by the certificate of the respect- 
ive attending ph3'sicians on tlie occasion of their last ill- 
ness. The court inquired if the evidence was ofi'ered to 
prove the cause of death, and the defendant's counsel 
replied that it was. The court thereupon excluded the 
record and the defendant's counsel excepted. Thus it 
will be seen that the question involved in this exception 
was the right of the defendant's counsel to prove by the 
certificate of the physician in attendance during the last 
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illness of the deceased's aunts the cause of death or the 
particular disease from which they died. It was admitted 
that the physician had no knowledge on that subject, ex- 
cept such as he acquired in his professional capacity and 
when the relation of physician and patient existed. That 
testimony of this character is expressly prohibited by 
section 834 of the Code cannot be denied. That the proof 
offered and excluded was inadmissible I may assume to 
be a proposition too clear for argument, unless the prohi- 
bition contained in the section of the Code referred to 
has been repealed. This court has held that the state- 
ments of the attending physician, for the purpose of es- 
tablishing the cause of death either of the insured himself 
or of his ancestors or their descendants, although not 
parties to nor beneficiaries under the contract, were not 
admissible. They are excluded, not only for the purpose 
of protecting parties from the disclosure of information 
imparted in the confidence that must necessarily exist 
between physician and patient, but on grounds of public 
policy as well. The disclosure by a physician, whether 
voluntary or involuntary, of the secrets acquired by him 
while attending upon a patient in his professional ca- 
pacity, naturally shocks our sense of decency and pro- 
priety, and this is one reason why the law forbids it. 
The form in which the statements are sought to be intro- 
duced is of no consequence, whether as a witness on the 
stand or through the medium of an affidavit or certificate. 
All are equally under the ban of the statute (Grattan v. 
Met. Life Ins. Co., 80. N. Y., 281 ; Kenihan v. Dennin, 103 
N. Y., 573 ; Eedmond v. Ind. Benefit, 150 N. Y., 167-172 ; 
Westover v. -^tna Life Ins. Co., 99 N. Y.^ 56 ; Nelson v. 
Village, 156 N. Y., 219 ; Buffalo Loan Co.-y. Knights, 126 
N. Y., 450). In the case first cited the defendant sought 
to prove by the attending physician the nature of the 
illness of which the mother of the insured died, and in 
the last case the defendant sought to prove the cause of 
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death by the certificate of the attending physician. In 
both cases it was held that the proof was properly ex- 
cluded, and in the latter case Judge Andrews, speaking 
for a unanimous court, said : '' The disclosure by a phy- 
sician of information acquired in his professional capacity 
in attending a patient, where not made in the course of 
his professional duty, is a plain violation of professional 
propriety. * * * Tlie statute should have a broad and 
liberal construction to carry out its policy. By reason- 
able construction it excludes a physician from giving tes- 
timony in a judicial proceeding in any form, whether by 
affidavit or oral examination, involving a disclosure of 
confidential information acquired in attending a patient, 
unless the seal of secrecy is removed by the patient him- 
self. The verified certificate of the physician which ac- 
companied the proofs of loss was not competent original 
evidence of the cause of death of the insured, nor was it 
offered as testimony of the physician as to that fact." If 
it be said that the statute hereinafter referred to was not 
then in force, it must be borne in mind that section 933 
of the Code of Civil Procedure was, and that section is, as 
broad as the statute which will be presently considered, 
if not even more comprehensive. 

But the contention of the learned counsel for the de- 
fendant is, as of course it must be, that the prohibition 
contained in section 834 of the Code, as construed by 
these adjudications, has been repeale<i, not by any amend- 
raent to the Code or by any general law, but by an ob- 
scure provision of the charter of the City of New York 
(Laws of 1897, chap. 378, sec. 1172). The five preceding 
sections in the charter provide for the organization of the 
health department of the city and prescribe its powers 
and duties ; enacts a sanitary code for the promotion and 
protection of health within the city, and embraces matters 
of a purely local character, and then the section cited con- 
cludes in these words : ^' The publication of additional pro- 
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visions in, and of, additional ordinances of the sanitary 
code once a week for two successive weeks in the City 
Record shall be sufficient, and render any further publi- 
cation of the same in any other newspaper unnecessary. 
Any violation of said code or its amendments shall be 
treated and punished as a misdemeanor, and the offender 
shall also be liable to pay a penalty of $50, to be recov- 
ered in a civil action in the name of the Department of 
Health of the City of New York, before any justice or 
tribunal in said city having jurisdiction of civil actions ; 
and all such justices and tribunals shall take jurisdiction 
of such action. Copies of the record of the proceedings 
of said board, of its rules, regulations, ordinances, by-laws 
and books and papers constituting part of its archives, and 
the sanitary code, now or hereafter in force in said city, 
and the ordinances of the sanitary code added thereto and 
adopted by said board of health, when authenticated by 
its secretary, or secretary pro tempore^ shall be presump- 
tive evidence, and the authentication taken as presump- 
tively correct, in any court of justice or judicial proceed- 
ing, when they may be relevant to the point or matter in 
controversy, of the facts, statements and recitals therein 
contained." It will be seen that the proof offered was 
scarcely within the words of this statute. It was not a 
record of the proceedings of the board. It was not a rule, 
regulation, ordinance or by-law of the board, or anything 
contained in the sanitary code. Possibly it may have 
been a book, and it doubtless was a ^' paper constituting a 
part of its archives.*' It is by use of this latter vague 
expression, found among numerous provisions, in a local 
and special law, enacted solely for the government of a 
city, that a general rule of evidence, which is part of the 
Code of Civil Procedure and which has been in force in 
some form for more than half a century, has been re- 
pealed, if at all. This is really what the contention of 
the learned counsel for the defendant amounts to, and 
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unless it can be successfully maintained it is clear that the 
evidence offered was properly excluded. It should be 
noted also that it was not offered to prove the fact of 
death, since there was no issue on that question, but 
solely to prove the cause of deaths and that too not in any 
local matter over which the health department had juris- 
diction, but in a controversy concerning the enforcement 
of a contract obligation between private parties in a court 
of general jurisdiction. This local statute, when reason- 
ably and properly construed and understood, and limited 
to the purpose for which it was enacted, does not, in my 
opinion, abolish any part of the Code or affect any 
general rule of evidence applicable throughout the State 
at the time of its enactment. This would seem to be 
very plain when we recall the well-settled rules for the 
construction of statutes in cas^ where it is claimed that 
a subsequent enactment operates to repeal or modify a 
prior one. These rules have all the more force in a case 
like this, where the contention is that a subsequent law, 
which is local and special, operates to repeal a prior law 
of general application. 

It is not claimed that there is any express repeal of the 
prohibition contained in the Code against the testimony 
of a physician based upon information acquired in his 
professional capacity. If that section of the Code is re- 
pealed or affected at all, it is by implication, a view which 
is not favored. All new laws are supposed to be enacted 
with knowledge on the part of the lawmakers of the 
existence and scope of the old laws, and, hence, it is rea- 
sonable to conplude that there was no intention in en- 
acting the new law to repeal or change the old law, unless 
express words to that effect are used, or unless the new 
law, after every reasonable construction, is in terms so 
repugnant to the old that both cannot operate or be given 
any effect, or where the last enactment manifestly covers 
the whole subject, in which case the prior law must be 
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ddemed to be repealed or so modified by the subsequent 
enactment as to give room for the operation of both and 
to assign an appropriate office to each, or unless the re- 
pugnancy between the two enactments is not only irrec- 
oncilable, but also clear and convincing, and following 
necessarily from the language used. There is no impli- 
cation of a repeal of the prior law, unless the later act 
embraces the subject-matter of the earlier, or unless the 
reason for the earlier act is beyond perad venture removed. 
Therefore, every effort must be used to make all acts 
stand, and if by any reasonable construction they can be 
reconciled, the latter act will not operate as a repeal of 
the earlier. It is frequently found that the conflict be- 
tween two statutes is apparent only as their objects are 
different, and when the language of each is restricted to 
its own object they run in parallel lines without meeting ; 
or the latter act can be construed as a modification of or 
exception to the earlier one, thus avoiding all conflict be- 
tween the two. The leaning of the courts is so strong 
against repealing the positive provisions of a former 
statute by construction as almost to establish the doctrine 
of no repeal by implication. Where there is a difference 
in the whole purview of two statutes, apparently relating 
to the same subject, the former remains in force (Dwarris 
on Statutes, 154). It is always necessary to the implica- 
tion of a repeal that the objects of the two statutes are 
the same, in the absence of any repealing clause. If they 
are not both statutes will stand, though they may refer 
to the same subject (United States v. Claflin, 97 U. S., 
546). Where there is a difference in the whole purview 
of two statutes, apparently relating to the same subject, 
the former is not repealed (Bowen v. Lease, 5 Hill, 221). 
The general policy of the law is adverse to repeals by im- 
plication, and special rules of interpretation require the 
provisions of different statutes to be so construed as to 
harmonize and avoid conflict, unless the plain meaning of 
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the language is thereby violated (People v. Board of 
Supervisors, &c., 103 N. Y., 541). The real intention 
will always prevail over the literal sense of the 
terms. 

The context, the occasion and the object of the law are 
to be considered, and a statute will not be held repealed 
by implication if a reasonable construction will enable it 
to stand consistently with the alleged repealing statute 
(Matter of the Evergreens, 47 N. Y., 216). 

The section of the charter referred to does not conflict 
with any of the provisions of the Code, and is not so re- 
pugnant to the prohibition contained in section 834 as to 
work its repeal. The rule of evidence prescribed by the 
Code can stand in all its vigor, and the charter can be 
given complete effect and perform every office for which 
it was intended by the lawmakers. The section of the 
Code was intended for a general rule of evidence ajv 
plicable to the whole State, while the section of the 
charter was intended for local and specific purposes. It 
is given complete effect when limited to cases in which 
the health department is seeking by actions or legal pro- 
ceedings to enforce the ordinances, rules and regulations 
of the department of health or the health laws as enacted 
in the sanitary code, and to suits for the collection of the 
penalties prescribed, or in cases where proof of the pro- 
ceedings of the board is material. Like all the rest of 
the charter, it is local in its operation and limited to the 
boundaries of the city.' It is a law for the city and the 
health department and not for the State. The collection 
and tabulation of vital statistics is one of the functions 
which the State has delegated to the health department 
in the locality, but there was no intention to abolish a 
general rule of law relating to evidence generally, and to 
substitute a new one in its place, as the learned counsel 
for the defendant contends. It may well be that the 
records are competent to prove the fact of death, or prove 
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marriages or births. It is quite possible that in some 
cases they might be competent on questions relating to 
pedigree. These facts could always, at common law, be 
established by a species of hearsay evidence, but the cause 
of death in a litigation between private parties, concerning 
the obligations of a contract of life insurance, must be 
established, when material, by common-law proofs and 
that is precisely what this court has held. 

In tlie case of Buffalo Loan, Trust, &c., Co. v. Knights, 
&c. (supra) it M'as held that the records of the Board of 
Health of Buffalo and the certificate of the attending 
physician filed by the board, stating the cause of death 
of the insured, were properly excluded, although it seems 
that a local statute made it the duty of that board to 
supervise the registration of deaths and causes of death 
in the city, and provided that no burial of a deceased per- 
son should take place until a certificate should have been 
made and presented of the death and its cause, if known, 
and the refusal on the part of any person whose duty it 
was to make out and file for registration any such record 
should be a misdemeanor. The ordinance also made it 
the duty of the attending physician to furnish a certifi- 
cate setting forth the cause of death and place of death of 
any person in the city and file the same in the office of 
the board of health. Judge Andrews, speaking for this 
court and sustaining the ruling of the court below in ex- 
cluding the record of the board of health, said: **The 
statute and ordinance were police regulations, and the 
records were required for local and specific purposes, and 
are not public records in such sense as makes them evi- 
dence between private parties of the facts recorded. We 
have found no case which would justify their admission 
in a controversy between private parties as evidence of 
the cause of death recently happening, where that became 
a material inquiry." 

The discussion might very well end here, but since the 
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learned coansel for the defendant has found some support 
for his contention in a case decided by the Supreme Court 
(Keefe v. Supreme Council, 37 App. Div., 173), and as 
tliere is apparently a decided difference of opinion 
among ourselves, it may be useful to point out the con- 
sequences which must follow the construction of the 
section of the charter for which the learned counsel con- 
tends. In determining the validity or construction of 
statutes, w^e must consider not only what has been but 
what may be done under them. It is important to note 
the process through which the healtli department collects 
the information from which the record excluded in this 
case is made up. That is described in section 1238 of the 
charter. It is there made the duty of the next of kin of 
any deceased person, and of each person present with 
the deceased at the death, and of the persons living in 
the house where the death occured, and the attending 
physician, if any, to report in writing to the health de- 
partment a great variety of facts concerning the deceased, 
among other things the " cause of death," within five 
days after death occurred. The next of kin and the per- 
sons present at the death or being in the house may be, 
and frequently are, very numerous. It is the duty of all 
to report, and many may, of course, comply with the law, 
but they are under no legal obligation to make a correct 
report of the facts. One may state that the person died 
of consumption, another that the death resulted from 
heart failure, and still another that the death was caused 
by fever, and so statements may conflict with each other, 
and yet they are all " presumptive proof of the facts 
stated therein," if the contention of the defendant's coun- 
sel is to be accepted. Some or all of the reports may 
show that death was produced by shooting, stabbing or 
poisoning, the act of a third person, and they must be ac- 
cepted as presumptive proof of the facts stated in a crim- 
inal prosecution, since all presumptive proof is just as ap- 
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plicabJe in a criminal as in a civil case. Tiienext of kin, 
or some of them, may report that the person died ot 
paresis, and that statement is presumptive proof of tlie 
fact stated on an issue touching the competency of the 
deceased to make a will. But there is, or may be, 
another diflBculty. No one can very well claim that it is 
competent for the Legislature to inject a code of evidence 
into a local law like a city charter without at least some 
indication in the title of such a purpose, and no hint of 
that kind is contained in the title of the act in question. 
Moreover, the contract in this case was made more than 
two years before the charter was enacted and went into 
effect. All contracts are supposed to be made with refer- 
ence to existing laws, and subsequent legislation which 
effects unreasonable changes in the rules of evidence for 
the enforcement of the contract, or which repeals laws 
upon which its validity or enforcement depends, impairs 
the obligation of the contract within the restrictions of 
the constitution (McGahey v. Virginia, 135 U. S., 662; 
People V. Common Council, 140 N. Y., 300). It is not 
necessary to assert here that the section of the charter 
referred to, even as interpreted by the learned counsel 
for the defendant, enacts an unreasonable rule of evidence, 
or that it repeals an old one upon which the enforcement 
of the contract depends. It is enough, in order to point 
out the danger of literal construction, to show that if the 
change does not actually violate constitutional restrictions 
it comes so perilously close to it that the construction 
contended for in behalf of the defendant should be 
avoided. The only answer urged to all this is ita lex 
scripto est. With all respect, I am constrained to say 
that this is no argument at all. It is an important func- 
tion of all courts to give construction to statutes, to re- 
concile them when there is an apparent conflict, to in- 
terpret them in such a way that they will operate reason- 
ably and so as not to produce absurd results or to come 
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in conflict with constitutional restrictions. When that 
duty is performed in this case it will be found that the 
learned trial judge ruled correctly in excluding the evi- 
dence which is the subject of this discussion. 

The judgment is right and should be affirmed, with 
costs. 

Pabkeb, Ch. J. j Haight and Wbrneb, JJ., concur ; 
Obay and Landon, JJ., dissent : Cullbn, J., not sitting. 

Judgment affirmed. 



MAX RUCKGABER, SENIOR, as sole exeoutob of the 

LAST WILL AND TESTAMENT OF LOUISA A. RIPLEY- 

PINEDE, DECEASED, V. FRANK R. MOORE, as United 
States Collector of Internal Revenue, First Dis- 
trict, State of New York. 

Circuit Court of the United States — Eastern District 
of New York — November, 1900. 

§§ 2694, 2701. 

War Revenue Act of 1S9S— Legacy tax not applicable to estates of 
non-resident aliens. 

The tax upon legacies and distributive shares imposed by sections 
29 and 80 of the Act of June 13, 1898 (The War Revenue Law) 
does not apply to the estates of non-resident aliens. 

A resident of France died, leaving a will by which she bequeathed 
all her ** personal property in the United States of America '* to a 
daughter domiciled in Germany. The will was executed in con- 
formity with the laws of New York, and was admitted to probate 
inKingsCk>unty, New York ; letters testamentary being granted 
to a resident of the said county. The personal property referred 
to, consisting principally of stocks and bonds of American corpo- 
rations, came into the possession of such executor ; and he was 
compelled by the collector of internal revenue to pay a tax 
thereon under the alleged authority of the act aforesaid. Upon 
demurrer to the complaint in an action by the executor to re- 
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cover the sum so paid, Held that there should be judgment for 
the plaintiff OTerruling the demurrer. 
Decided, November, 1900. 

Fred. W. and Alfred E. Sinriehe {Alfred E. Hmrichs 
of counsel) for plaintiff. 

Oeorge H. Pettitj U. S. Attorney, for defendant. 

Curtis^ MaUet-Prevost cfe Colt {John O. Carlidey WUr 
lia/m E. Curtis and Henry M. Ward of counsel), who were 
interested in a similar case against the Revenue Depart- 
ment, by permission of the court also filed a brief in sup- 
port of plaintiff's construction. 

Thomas, J. — A testatrix, sojourning in the State of 
New York, duly made her last will, which was admitted 
to probate in the county of Kings, in that State, where 
the person confirmed as executor resided. The testatrix 
was a creditor of persons residing in such county and the 
owner of some shares of stock and bonds issued by 
American corporations. The executor collected the debt 
and received the shares and bonds. The will gave all the 
estate to the testatrix's daughter, and on such gift the col- 
lector of internal revenue of the district embracing Kings 
county laid and collected a tax under the War Revenue 
Act of 1898. This action is to recover the sum paid, un- 
der protest, and the present questions arise upon demur- 
rer, that the complaint does not state a cause of action. 
The plaintiff alleges that the gift was not subject to the 
tax because it was made by a woman, who was a resident 
of, and domiciled in, France, to her daughter, who was a 
resident of, and domiciled in, Germany. The complaint 
does not indicate whether the testatrix or her daughter 
ever resided within the United States. However, from 
statements made upon the argument and in the briefs 
submitted, if not from the allegations of the complaint, 
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the court may interpret the complaint as declaring that 
the testatrix, formerly an American citizen, married a 
French citizen, that thereafter her residence was abroad, 
and that for several years immediately preceding her 
death it had been in France. By the several statutes of 
America, France and Great Britain, the marriage of a 
citizen of such country with an alien wife confers upon 
the latter the citizenship of the husband, and this policy 
of three great powers, in connection with section 1999 of 
the Revised Statutes, which proclaims that expatriation 
is an inherent right, establishes that the political status 
of the wife follows that of her husband, with the modi- 
fication that there must be withdrawal from her native 
country, or equivalent act, expressive of her election to 
renounce her former citizenship as a consequence of her 
marriage. Some serious objections to this, or even the 
opposite conclusion, exist, but it has been reached after 
due consideration of the subject, and pertinent authorities, 
including Shanks v, Dupont (3 Peters, 243) ; Pequinot v. 
City of Detroit (16 Fed. Rep., 211) ; and Comitis v. Park- 
erson (56 Fed. Rep., 556). Hence, the testatrix must be 
regarded as having been a non-resident alien at the time 
of her death. For the same reason the daughter of the 
deceased, and her legatee, who had intermarried with a 
citizen of Germany, and for eight years previous to her 
mother's death had resided there, should be regarded as 
a citizen of that country. 

Hence, the discussion will be undertaken at the out- 
start upon the assumption that the gift was by a non- 
resident alien to a non-resident alien. It is undoubtedly 
true that neither a State Legislature nor Congress may 
lay an inheritance tax unless it has th« jurisdiction of the 
donor or donee or the property donated. In the present 
case there is no dominion over the donor or the legatee. 
Hence, there can be no proper tax unless there is a re- 
lation to the property justifying it. It will be assumed 
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for the moment that the property was w ithin the State 
of New York. In such case the State of New York 
could lay a direct tax upon it, which would be a usual 
exercise of the power of taxation. But the inheritance 
tax laid by the State is not based upon the theory of 
direct taxation of the property ; it has been deemed a tax 
on the transmission of the property, based upon the 
right of the State to regulate the disposition of the same 
upon the owner's death. While the United States has 
no such power of regulation, yet it may lay a tax similar 
to that here involved upon property of a non-resident 
which was in the State at the time of his death. This 
follows from the statement of principles in Knowlton v. 
Moore (178 U. S., 41). 

The next inquiry, then, is, was the property within 
the State of New York ? The property consisted of a 
certificate of stock issued by a New York corporation, 
bonds and coupons of corporations within one of the 
States, and an account current against citizens of New 
York. An account owing by a resident of the United 
States to a resident citizen of France, is not and cannot 
have a situs in the State of New York, but its sitics is 
that of its owner. There is no property here; what 
there is of property is abroad. The complaint states that 
the property taxed was in the State of New York at the 
decedent's death. This could not be true of a simple 
indebtedness to an alien, actually resident abroad at the 
time of his death. Such property is incapable of a situs 
apart from its owner, and is in this regard unlike public 
bonds, and circulating notes of banking institutions 
(State Tax on Foreign Held-Bonds, 82 U. S., 300, 824), 
or bonds of private corporations (Matter of Whiting, 
150 N. Y., 27), or certificates of stock (Matter of Bron- 
son, 150 N. Y., 1 ; Tappan v. Merchants' Nat. Bank, 86 
U. S., 496), or tangible property, such as goods and cliat- 
tels (Pullman Palace Car Co. v. Penns^^lvania, 141 U. S., 
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18 ; Western Union Telegraph Co. v. Attorney-General, 
125 U. S., 530 ; State Railroad Tax Cases, 92 U. S., 575 ; 
Marye v. Baltimore & Ohio RR., 127 U. S., 117 ; Coe v. 
Errol, 116 U. S., 517). But it may be asked if a simple 
indebtedness can have no separate sitics, how can a dif- 
ferent conclusion be reached if the obligation be embodied 
in a writing, which is only evidence of a debt (Kirtland ^^ 
Hotchkiss, 100 U. S., 491, 498)? 

In State Tax on Foreign-Held Bonds (82 U. S., 300), 
Mr. Justice Field said: 

" But debts owing by corporations, like debts owing by 
individuals, are not property of the debtors in any sense ; 
they are obligations of the debtors, and only possess value 
in the hands of the creditors. With them they are prop- 
erty, and in their hands they may be taxed. To call 
debts property of the debtors is simply to misuse terms. 
All the property there can be, in the nature of things, 
in debts of corporations, belongs to the creditors, to 
whom they are payable, and follows their domicile, 
wherever that may be. Their debts can have no locality 
separate from the parties to whom they are due. * * * 
It is undoubtedly true that the actual situs of personal 
property which has a visible and tangible existence, and 
not the domicile of its owner, will, in many cases, de- 
termine the State in which it may be taxed. The same 
thing is true of public securities consisting of State bonds 
and bonds of municipal bodies and circulating notes of 
banking institutions ; the former, by general usage, have 
acquired the character of, and are treated as, property 
in the place where they are found, though removed from 
the domicile of the owner : the latter are treated and 
pass as money wherever they are. But other personal 
property, consisting of bonds, mortgages and debts gen- 
erally, has no situs independent of the domicile of the 
owner, and certainly can have none where the instru- 
ments, as in the present case, constituting the evidences 
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of debt, are not separated from the possession of the 
owners. 

The learned judge also illustrates by authorities of 
which People v. Eastman (25 CaL, 603), is a type, that 
a mortgage has no existence in.dependent of the thing 
secured by it ; that a payment of a debt discharges the 
mortgage ; that the thing secured is intangible and has 
no situs distinct and apart from the residence of the 
holder, but pertains to and follows the person. It may 
be observed that in the case then before the court the 
bonds were beyond the territorial jurisdiction of the 
taxing power. 

The Court of Appeals of New York has determineil 
that, when the owner is a non-resident, bonds of domestic 
corporations are taxable under the New York Transfer 
Act, if they are in fact in the State for safekeeping, but 
not when they are actually without the State ; and that 
the stock of such corporations is taxable in New York, 
irrespective of the actual situs of the certificate, and that 
deposits with a domestic trust company are taxable, al- 
though technically the property of the non-resident is a 
mere indebtedness from the trust company (see Matter of 
Bronson and other cases, 150 N. Y., 1-37). Obviously 
the Legislature in this instance left none of its taxing 
power unexercised and expressed a policy to exact dues 
from such non-residents as should lend their credit to the 
local enterprises of the State, provided the evidences of 
debt be within the State. The decision interpreting this 
act stops short of holding that an account current, due 
from a resident of New York to a resident of France, 
could be the subject of a death duty to the State govern- 
ment, although the holding respecting deposits with trust 
companies may be diflFerentiated with difficulty. Yet, as 
in Beers v. Shannon (73 N. Y., 292), it is high authority 
for holding, that if the statute fairly include bonds of 
private corporations, having an actual sitics within the 
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State, althougli the owner be un actual non-resident, the}' 
would be subject to a death duty. That bonds of corpora- 
tions may for the purposes of taxation have a situs sepa- 
rate from that of the owner probably accords with judicial 
(expression, but it is considered that there would be a 
])resumptiott against the intention of the taxing power to 
.uive such property a separate «?'^m*. What theory under- 
lies statutes imposing death duties ? " It is the power to 
transmit or the transmission or receipt of property by 
death which is the subject levied upon by all death 
iluties " (Knowltoji v. Moore, 178 U. S., 41, 67). This 
])Ower of transmission is wholly created by law (Magoun 
V. 111. Trust & Sav. Bank, 170 U. S., 283), with the 
result that the right of a person to dispose of his property 
by will is within legislative control (U. S. v. Perkins, 163 
U. S., 625, 627). In several instances (Magoun tv 111. 
Trust. & Sav. Bank, 170 U. S., 289 ; Plummer v. Coler, 
178 U. S., 126) the Supreme Court has quoted, with ap- 
parent approval, the statement of Judge Taney in Mager 
V. Grima (8 How., 490, 493), that a State may refuse to 
allow an alien, either as heir or legatee, to take personal 
property within its limits, and may direct that such prop- 
erty shall belong to the State. And in Plummer v. Coler 
{supra) the statement in the opinion in State v. Dairy m pie 
(20 Md., 294), is quoted, Avhich is to the effect that the 
Legislature has discretion to determine what limitations 
shall be imposed on the power of disposition by will. 
Now, the theory of a death tax is, that it is a limitation 
upon the power of disposition. Would a statute based 
upon such theory presumptively include the personal 
property of a non-resident alien, present in the country, 
of the taxing power without apt words necessarily indi- 
cating such inclusion ? It was said in Wallace v. Attorney. 
General (L. R., 1, Ch. App., 1), respecting the taxation 
of the personal property of non-residents under 16 and 17 
Yict., ciiapter 51, " Parliament has^ no doubt, the power 
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of taxing personal property in this country ; but I can 
hardly think that we ought to presume such an intention, 
unless it is clearly stated." The opposite presumption is 
reasonable. The property, by a rule of the widest adop- 
tion and long establishment, is regarded as not separated 
from the situs of the owner, and some fitting expression 
of legislative intention to sever it and give it an independ- 
ent sitics for the purposes of taxation must be contained 
in the statute imposing the tax. Statutes should not be 
presumed to obliterate long-established laws respecting 
rights of property and the place of its taxation, and when 
the Legislature would have jurisdiction neither of the 
donor or donee, nor in legal theory of the property, a 
statute imposing special taxes should be presumed prima- 
rily to apply only to persons and property having a rec- 
ognized legal sitics within the territorial jurisdiction of 
the taxing power (State v. Ross, 23 N. J. L., 517, 522). 
The transmission of property Avhich is the subject of the 
tax, in the present instance, is governed by the law of the 
domicile and not by the law of the actual situs, and the 
presumption would be that the taxing power did not in- 
tend to lay an inheritance tax on property transtnitted 
without its intervention, from a person to a person abso- 
lutely beyond its jurisdiction. Especially should it be 
presumed that a State did not intend to apply to non- 
residents the theory upon which inheritance taxes are 
based, since the doctrine finds no practical expression in 
the actual policy of modern States. Notes, bills and 
bonds at the death of the owner, under great diversity of 
circumstances, are found in foreign jurisdictions, but an 
attempt by a foreign power to appoint beneficiaries for 
such property, or permanently to appropriate the same, 
" would justly incur the rebuke of the intelligent senti- 
ment of the civilized world " (State v, Ross, 23 N. J. L., 
517, 521). Hence, it is not to be presumed that a State 
has, even to a limited degree, put in force this theory, 
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unless the words of the statute clearly indicate it. But 
the present statute is fashioned according to all the legal 
rules and observances of nations, to which attention has 
been called, and expressly excludes the property of non- 
resident aliens. 

Section 29 of the Act of 1898, now under consideration, 
provides : 

" That any person or persons having in charge or trust, 
as administrators, executors, or trustees, any legacies or 
distributive shares arising from personal property, * * * 
passing, after the passage of this act, from any person 
possessed of such property, either by will or by the in- 
testate laws of any State or Territory, or any personal 
property or interest therein, transferred by deed, grant, 
bargain, sale or gift, made or intended to take effect in 
possession or enjoyment after the death of the grantor or 
bargainer, to any person or persons, or any body or 
bodies, politic or corporate, in trust or otherwise, shall 
be, and hereby are, made subject to a duty or tax, to be 
paid to the United States, as follows, that is to say, &c." 

It is undoubted that the statute did not intend to sub- 
ject to the tax the property when transmitted by Avill, 
unless in the absence of such will it would be distributable 
under the intestate laws tf any State or Territory." The 
present property, in the absence of the will, would not 
have been distributed according to the intestate laws of 
the State of New York, but pursuant to the statute of 
distribution of the country where the deceased resided. 
Hence, not only is there present the presumption that 
there was no intention to tax the intangible personal 
property of a non-resident alien, but a declaration in sim- 
ple words that only such property may be taxed under 
the act as would pass under the intestate laws of the 
State, which necessarily excludes all personal property 
that would not so pass. It is not jurisdiction over the 
fund for the purposes of administration thnt determines 
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its taxable quality, but the statute embodies the theory 
that usually underlies all inheritance taxes, viz. : trans- 
mission of title by virtue of the law of a State or Terri- 
tory within the jurisdiction of the taxing power. Has 
the State undertaken to appoint persons to whom sucli 
property shall be distributed upon the death of the first 
owner ? The attorney for the United States, in referring 
to the similar argument by the plaintiff, states that '' he 
entirely overlooks the fact that the law of France has, 
and can have, no operation or eflfect whatever in the State 
of New York, except by such State's authority and per- 
mission ; that is, by such State's law. And this is also 
the same error that pervades the court's opinion in the 
HunneAvell case," and that such authority and permission 
of "the State is to be found in the Code of Civil Procedure, 
sections 2694 and 2701. This last section, after stating 
the recognized law for the devise and descent of real 
property, continues : 

*^ Except where special provision is otherwise made by 
law, the validity and eflfect of a testamentary disposition 
of any other property situated within the State, and the 
ownership and disposition of such property, where it is 
not disposed of by will, are regulated by the laws of the 
State or country, of w^hich the decedent was a resident, 
at the time of his death.'' 

Section 2701 provides that the court having " jurisdic- 
tion of an action to procure an accounting, or a judgment 
construing the will, may, in a proper case, by its judg- 
ment or decree, direct a person, to whom ancillary letters 
are issued as prescribed in this article, to pay, out of the 
money or the avails of the property, received by him 
under the ancillary letters, and vith which he is charge- 
able upon his accounting, the debt's of the decedent, due 
to creditors residing within the State ; or, if the amount 
of all the decedent's debts, here and elsewhere, exceeds 
the amount of all the decedent's personal property, ap- 
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plicable thereto, to pay such a sum to each creditor, re- 
siding within the State, as equals that creditor's share of 
all the distributable assets, or to distribute the same 
among legatees or next of kin, or otherwise dispose of the 
same, as justice requires." 

The defendant urges that the, last section shows " the 
State's purpose to retain control of the non-resident 
decedent's property, giving the Surrogate's Court, or any 
other court of the State which has jurisdiction of the ac- 
tion, full power to administer the estate of the decedent 
here, not only as it aflfects the rights of the State under 
the Transfer Tax Act, and otherwise, but also as between 
the parties interested, including resident creditors of the 
deceased, and his legatees or next of kin themselves,-" and 
that section 2694 regulates " the succession to the prop- 
erty of deceased non-residents, and provides a definito 
rule for the settlement of their estates. As to real prop-\ 
erty it declares that the validity and effect of a testa- ^\ 
mentary disposition of real property, or the course of its 
descent where it is not disposed of by will, shall be ^^ 
regulated by the laws of the State without regard to the 
residence of the decedent. However, with regard to 
personal property (which is included in the term ' other 
property ') it provides that the validity and effect of a 
testamentary disposition by a non-resident of personal i 

property situated within the State, or its distribution ; 

where not disposed of by will, shall be regulated by the ' 

laws of the State or country of which the decedent was 
a resident at the time of his death, except where other- 
wise prescribed by the law of this State. The purpose 
of the Legislature is apparent in adopting this section. 
It is intended to regulate the succession to the property 
of deceased non-residents, and provide a rule by which 
our courts could administer the property of such non- 
resident decedents, located in this State, and to retain 
control of the same. It makes the law of the testator's 
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residence or domicile the law of this State, for tha pot^- 
pose of administering the nonresident decedent's prop- 
erty, and a legacy, &c., of non-resident's property, sitnateiti 
within this State, thus passes ^ either by will or the intes- 
tate laws ' of that State, as the case may be, for other- 
wise the laws of such other State or such foreign country 
could have no operation or effect within this State." 

The ansAver to this is clear. The title to the estate 
transmitted -springs from the foreign, not the domestic, 
law. The statute in this regard is declaratory. 

In Ennis v. Smith (14 Howard, 424) it is said by Mr. 
Justice Wayne : 

" For several hundred years upon the continent and in 
England, from reported cases for a hundred years, the 
rule has been that personal property, in cases of intes- 
tacy, is to be distributed by the law of the domicile of the 
intestate at the time of his death. It has been universal 
for so long a time that it may now be said to be a part of 
the^'i^^ gentium. Lord Thurlow speaks of it as such in 
the House of Lords, in the case of Bruce v. Bruce. Ers- 
kine, in his Institutes of the Law of Scotland (B. 3, tit. 9, 
sec. 4, 644) says this rule is founded on the laws of na- 
tions." Mr. Justice Wayne calls attention to one of the 
reasons i6r the rule, given by Lord Hardwicke, in these 
words, so pertinent to the present controversy : 

" A contrary rule would be extremely mischievous, and 
would«affect our commerce. No foreigner could deal in 
our funds but at the peril of his effects going according 
to our laws, and not those of his own country." 

In Dammert v. Osborn (141 N. Y., 564, 567) it is 
said : 

" The fundamental error that pervades all the reason- 
ing of the learned counsel on this subject is to be found in 
the assumption that the courts of this State can annul a 
disposition of personal property in a foreign will, valid 
by the laws of the domicile, and distribute the property 

21 
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to claimants here, contrary to the terms of such disposi- 
tion, as interpreted by the law under which it was made. 
No controlling authority can be found in support of such 
a proposition." 

In Cross v. U. S. T. Co. (131 N. Y., 330, 339), Judge 
O'Brien states : 

" It is a general and universal rule that personal prop- 
erty has no locality. It is subject to the law of the 
owner's domicile as well in respect to a disposition of it 
by act inter vivos as to its transmission by last will and 
testament, and by succession upon the owner' dying in- 
testate. This is, in substance, the language in which 
Judge Denio stated the law in this court, and which he 
concisely and clearly extracted from the authorities cited 
by him (Parsons v. Lyman, 20 N. V., 112). The learned 
judge added that " the principle, no doubt, has its foun- 
dation in international comity, but it is equally obliga- 
tory, as a rule of decision on the courts, as any legal rule 
of purely domestic origin. It does not belong to the 
judges to recognize or to deny the rights which individ- 
uals may claim under it at their pleasure or caprice ; 
but it having obtained the force of law by user and ac- 
quiescence, it belongs only to the political government of 
the State to change it whenever a change bec(4nes desir- 
able." * * * Should our Legislature deem it for the public 
good to repeal the statute relating to wills and to provide 
that all property should, upon the death of the owner, 
pass under the laws of intestacy, a disposition by will of 
personal property, actually within the territory of the 
State, but owned by a person domiciled in another State, 
would still be valid, providing it was valid by the law 
which governed the owner." 

These quotations are not made because the rule stated 
by them is in doubt, but for the purpose of meeting the 
suggestion of the defendant that the Code of Civil Proce- 
dure is the primary source of the power to transmit, or 
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of the power to receive. Such statute is merely declara- 
Hory of the law. It is not the source of title, but simply 
points out in general terms where the courts shall look 
for the law which governs the transmission .of the title. 
Lastly, the authority for the construction adopted is 
ample. The War Kevenue Act of 1898, so far as it im- 
poses a legacy tax, as appears in Knowlton v. Moore (178 
U. S., 41), is a reproduction of the Act of 1864, which last 
act, as regards duties on legacies, substantially adopts the 
English system. Under the Act of 1864 it was decided 
by the United States Circuit Court, District of Massachu- 
setts (Gray and Lowell, J J.) in United States v. Hunne- 
well (13 Fed. Kep., 617), that the legacy duty imposed 
thereby is made payable on the estates of those persons 
only whose domicile at the time of their death is in the 
United States, and that it is not payable when the person 
possessed of such property dies intestate, so it would not 
be payable if such person die intestate and if an heir takes 
n distributive share by the interstate laws of the place of 
domicile of the ancestor at the time of the latter's death. 
The facts involved in that case show that the action was 
to recover a tax on a legacy alleged to be due upon Amer- 
ican securities given by the will of a woman who, at the 
time of her death, was a citizen and resident of France, to 
her son, then and thereafter a resident of France. The 
will was executed in conformity with the law of France, 
was proved there, and a copy thereof was filed in the 
Probate Office of the County of Suffolk, State of Mas- 
sachusetts, and the defendant, a citizen of such State, was 
appointed by the Probate Court of that county executor. 
The Hunnewell case was followed in United States v. 
Morris (27 Fed. Kep., 341). See also, upon this general 
subject, Orcutt's Appeal (97 Penn. State, 179), Matter of 
Enston (113 N. Y., 174.) The English Act was similarly 
interpreted in Thompson v. Advocate-General (12 Clark 
<fe F., 1, 13 Simon's Ch., 153 [Uouse of Lords, 1845] ; 
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see, also, Wallace v. Attorney-Oeneral, L. S., 1 Ch. 
App., 1). 

The opinion of Judge Gray in tlie Hunnewell case ia 
obviously a correct exposition of the law. It results from 
the foregoing views that the demurrer should be over- 
ruled. 



lEVING T. BUSH, appellant, v. JOHN O'BKIEN 

ET AL., RESPONDENTS. 

CouBT OF Appeals — October, 1900. 
§740. 

Power of corporation counsel— Conipromiae of claims^ and aUow- 

ance of judgment therefor, against city, unthout 

consent of comptroller. 

The Corporation Counsel of the City of New York has no exclusive 
power to compromise claims against the city and allow judg- 
ment to be taken therefor. The power to compromise and 
settle claim is vestees in the comptroller, whose consent must 
be fii*st obtained before the corporation counsel can authorize 
the claimant to take judgment. 

A taxpayer's action may be maintained to restrain the payment of 
a judgment which has been entered against the city on an affi- 
davit of verification of the corporation coimsel, under section 
740 of the Code, falsely stating that he was authorized «to offer 
to allow such judgment to be taken. In such an action, based 
upon the provision of the statute to prevent an official illegal 
act, it is not necessary for the plaintiff to show that the city 
was not justly indebted to the amount stated in the judgment. 

An enactment by the Legislature prohibiting the corporation coun- 
sel in express terms from confessing judgment does not render 
the question academic with reference to cases which arose 
prior to the passage of the act. 

(Decided October 2, 1900.) 

Appeal, by permission, .rom an interlocutory judgment 
of the Appellate Division, First Department, affirming a 
judgment sustaining a demurrer to the plaintiff's com- 
plaint. 
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Frederic H. Kellogg for appellant. 
Z. Laflin KeUogg for respondents. 

Haight, J, — The defendants O'Brien, Clark and Brown 
interposed a demurrer to the plaintiflf's complaint upon 
the ground that it does not state facts sufficient to con- 
stitute a cause of action, and the question certified is does 
the complaint state sufficient facts, &c. 

The action was brought by the plaintiff as a taxpayer 
of the City of New York to restrain the demurring de- 
fendants from collecting, and the comptroller of the city 
from paying, certain judgments which the demurring 
defendants had obtained against the City of New York, 
amounting in the aggregate to $700,000. The com- 
plaint alleges that these judgments were obtained and 
entered upon an offer executed and verified by the cor- 
poration counsel and accepted by the demurring defend- 
ants. The complaint further alleges that the offers of 
the judgments made by the corporation counsel were not 
authorized by the comptroller, the mayor or by the alder- 
men and commonalty of the city ; that the corporation 
counsel had no authority or power to make the offers, 
and that the judgments entered thereupon were illegal 
and void. 

The first and, to our minds, the important question 
raised for review relates to the power of the corporation 
counsel. He appears to have made the offers to allow 
judgments to be entered in the actions then pending 
against the city, pursuant to the provisions of section 738 
of the Code of Civil Procedure, which authorizes the de- 
fendant, before trial, to serve upon the plaintiff's attor- 
ney a written offer to allow judgment to be taken against 
him for a sum specified. Section 740 of the Code pro- 
vides that *' unless an offer or an acceptance made as pre- 
scribed in either of the last four sections is subscribed by 
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the party making it, his attorney must subscribe it, and 
annex thereto his aflBdavit to the effect that he is duly 
authorized to make it*in behalf of the party." This pro- 
vision of the Code appears to have been complied with, 
the corporation counsel verifying the oflfer made by him. 
The papers, therefore, upon which the judgments were 
entered all appear to be regular, and upon their face show 
valid judgments. It is charged, however, in the complaint 
that the corporation counsel, in fact, had no authority to 
make the offers, and, consequently, his affidavit to the 
effect that he was authorized was false. If the verifi- 
cation by the corporation counsel was false, it was an ille- 
gal act on his part, and the case is brought within the 
clear wording of the statute which authorizes a taxpayer 
to bring an action " to prevent any illegal official act '^ 
on the part of any officer of any county, town, village 
or municipal corporation in the State (Laws 1892, chap. 
301). The question presented does not call for a review 
of a board of audit, or of a board of assessors, or other 
judicial body who have passed upon the merits of a 
claim, such as was considered in the case of Osterhoudt 
V. Eigney (98 N. Y., 222) and other kindred cases, but is 
limited to the question of power. If the corporation 
counsel had no authority to make the offers, he had no 
authority to do so. If he had no power to make them, it, 
of necessity, follows that the judgments were not only 
irregular, but were unauthorized. 

In the first place, as bearing upon the power of an at- 
torney to make an offer of judgment, we have the very 
significant provisions of section 740 of the Code above 
quoted. By its provisions, if the offer is not signed by 
the party it must be by his attorney, and he must annex 
thereto his affidavit to the effect that he is authorized by 
the party to make the offer, thus indicating that the 
authority to make the offer must be other than that of 
the ordinary retainer by a party to prosecute or defend 
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an action. If the attorney has the power to make or . 
accept an offer of judgment by virtue of his retainer 
then the provision of the Code requiring him to annex his 
affidavit is useless and unnecessary. But we think this 
question has been settled in this State and that the Code 
but recognized the existing rule. In the case of Gail- 
lard V. Smart (6 Cowen, 385), Savage, Ch.J., delivered 
the opinion of the court, holding that while an attorney, 
by virtue of his retainer, had the power to discontinue 
an action, he had no power to release the cause of action. 
In Barrett v. 3d Ave. RR. (45 N. Y., 628, 635), Allen, 
J., says : " The authority of the attorney does not ex- 
tend to a compromise or release. He may discontinue 
an action, because that relates to the conduct of the suit, 
and is within his retainer, and not to the cause of action. 
An attorney cannot settle a suit and conclude the client 
in relation to the subject in litigation without his con- 
sent " (citing Shaw v. Kidder, 2 How. Pr., 244 ; Lewis v. 
Gamage, 1 Pick., 347). In the case of Beers w. Hen- 
drickson (45 K. Y., 665, 669), Grover, J., says: "An 
attorney is not authorized by his retainer to satisfy a 
judgment without payment, and if he does so the court 
will set such satisfaction aside." In Mandeville v. Rey- 
nolds 68 N. Y., 528, 540), Folger, J., in delivering the 
opinion of the court, after referring to the ruling of the 
court below to the effect that the attorneys in^he action 
had no power to compromise the judgment and release 
the defendant unless authority was expressly given to 
them by the plaintiff, says : " In holding thus, I think 
that the court was right. An attorney is not authorized 
b}^ his retainer to satisfy a judgment without payment, 
and if he does so the satisfaction will be set aside. The 
authority of an attorney does not extend to a compromise 
or a release. He cannot settle a suit and conclude his 
client in relation to the subject in litigation without con- 
sent of the latter." In Arthur v. Homestead Fire Insur- 
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ance Co. (78 N. Y., 462) it was held not to be within the 
scope of the authority of an attorney in an action to 
change the rights of his client except so far as it may be 
done in the action. He cannot justify the commence- 
ment of another action or create a cause of action against 
his client which did not before exist. In Lewis v, Duane 
(141 N, Y., 302) it was held an attorney employed to 
foreclose a mortgage has no implied authority in the 
matter to compromise the rights of his client and make 
nugatory the duty he was employed to perform. 

There are numerous other cases which might be cited 
of the same import, but we think those referred to justify 
our previous assertion that the question has long been 
settled. It is claimed, however, that the powers of a 
city attorney, or corporation council, differ from those 
of an attorney employed by an individual. They un- 
doubtedly do if the charters under which they are elected 
or appointed give to them greater or different powers, 
otherwise not. This question has also been considered 
by the courts. In the case of Taylor v. Mayor, &c. (11 
Abbott's Pr., 66), it was held that the Corporation Coun- 
cil of the City of New York had no larger powers, as 
such, to bind his client than those connected with the 
ordinary relations of attorney and client. And very re- 
cently, in the Supreme Court of the United States, in 
the case of Stone v. Bank of Commerce (174 U. S., 412, 
423), Peckham, J., in delivering the opinion of the court, 
says : " We are also of the opinion that, as city attorney, 
he had no greater power to bind the city by that agree- 
ment than would an attorney have in the case of an in- 
dividual." 

We are thus brought to a consideration of the charter 
of the City of New York. Section 256 creates a law 
department, the head of which shall be called the cor- 
poration council, " who shall be the attorney and council 
for the City of New York, the mayor, the municipal 
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assembly and each and every oflBcer, board and depart- 
ment of said city." It further provides that he shall 
" have charge and conduct all of the Islw business of the 
corporation and its departments and boards, and all law 
business in which the City of New York is interested." 
There are other other special powers given to him with 
reference to the opening of the streets, &c., which have 
no bearing upon the question under consideration. If 
he has any power to settle and audit claims against the 
city, it must be found in the provisions of the charter 
quoted. A careful examination of these provisions fails 
to satisfy us that the Legislature intended to invest the 
corporation counsel with any other or greater powers 
than that of an attorney employed by an individual to 
take charge of his legal business. The charter also has 
created a finance department, of which the comptroller 
is the head, to whom has been given the express power 
" to settle and adjust all claims in favor of or against the 
corporation, and all accounts in which the corporation is 
concerned as debtor or creditor " (sec. 149). The power 
to settle and adjust, therefore, appears to have been 
vested in the comptroller, and not in the corporation 
counsel. This construction leaves each officer supreme 
in his own department. The comptroller determines 
whether a claim shall be compromised or not ; if it is not 
compromised, the corporation counsel has the supreme 
power of determining the nature of the defense that shall 
be interposed to any action that shall be brought there- 
on, but not to compromise. If it had beerf intended to 
give the corporation counsel power to compromise claims 
rejected by the comptroller, without his knowledge or 
consent, then the corporation counsel would, in effect, be- 
come the superior of the comptroller, for all of the comp- 
troller's determinations with Teference to the audit of 
claims would be subject to review by the corporation 
counsel. Clearly this was not intended. 
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It is claimed that we held otherwise in the case of 
O'Brien v. Mayor, &c. (160 N. Y., 691). We do not so 
understand that decision. That case is reported below 
in 40 A pp. Div. 331. The facts, as stated in the opinion, 
are to the effect that the settlement was made by the 
corporation counsel "with the assent, approval or ac- 
quiescence first obtained of every municipal officer and 
department having to do with the subject, or having 
knowledge of the question involved, or who were com- 
petent to aid the city in reaching a conclusion as to 
whether it was wise to make a compromise, and for what 
amount." The question certified to this court in that 
case is as follows : " Had the counsel to the corporation, 
with the concurrence and upon the recommendation of 
the mayor, the comptroller and the aqueduct commission- 
ers the chief engineer of the aqueduct commission and 
the special counsel retained by the city in the particular 
case, power to offer to confess judgment against the de- 
fendants in an action brought to recover an amount 
claimed to be due to plaintiffs upon a contract, made un- 
der chapter 490, Laws of 1883, and where there was an 
actual controversy between the contractors (the plaintiffs 
in the action) and the defendants as to the amount due 
the plaintiffs under the said contract for a sum of money 
very much less than that claimed by the plaintiffs in the 
action, and where the counsel to the corporation and the 
other public officials named, being all of the public offi- 
cials who^had any authority or power under the statute 
creating the aqueduct commissions or under the other 
statutes in force at the time the offer was made in relation 
to the subject-matter of the contract, approve of the offer 
of judgment as a settlement of the controversy advan- 
tageous to the City of New York, and where as a fact, 
such a settlement was advantageous to the city, the offer 
of judgment having been made and accepted by the plain- 
tiffs and judgment entered thereon upon the 27th day of 
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December, 1897 1 " The question was answered by us in 
the affirmative, and properly so, for in the question it 
distinctly appears that the compromise was made with 
the concurrence of the comptroller, &c. 

The Appellate Division appears to have entertained an 
impression that a taxpayer had the right to interpose and 
appeal in an action in which a person has obtained a 
judgment against the city on a claim for damages. We 
know of no such authority. This is not an action in which 
the plaintiff is seeking to set aside an assessment against 
his own property and thus remove a cloud therefrom, but 
is brought under the statute to restrain an official illegal 
act and to prevent waste. 

It is contended that the question discussed as to the 
power of the corporation counsel to confess or make offer 
of judgment against the city is purely academic, so far 
as this court is concerned, for the reason that the Legisla- 
ture has enacted that he shall not have it. It appears 
however, that the judgment in this case was entered, and, 
if report be true, numerous other transactions of a similar 
character took place, before the Legislature took action 
in the matter. The act was local, having reference to 
the City of New York and certainly the question cannot 
be academic in so far as it is involved in this case, or in 
other cases arising before the passage of the act, or in 
other cities of the State. 

It is also contended that a taxpayer cannot maintain an 
action to restrain the payment of a judgment against the 
city without showing that the city was not justly indebted 
in the amount stated in the judgment. If this be so, then 
a treasurer who is authorized by statute to pay out the 
money in his custody only upon a warrant of the comp- 
troUer, should he see fit to disregard the statute and pay 
over the public moneys upon the order of any other 
officer, thus completely ignoring the comptroller, the tax- 
payers could not interfere to restrain his unlawful acts. 
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The statute under which this action was brought author- 
izes a taxpayer to bring an action to prevent waste, and 
also to prevent an official illegal act. If the action was 
based upon the provision of the statute " to prevent 
waste," then it would be necessary to show that the city 
was not justly indebted in the amount stated in the judg- 
ment, for if it was there could be no waste. This action, 
however, was brought under the other provision of the 
statute, to prevent an official illegal act. The act com- 
plained of, as we have seen, was a false affidavit made by 
the corporation counsel. He may have supposed that 
he had authority to make it and intended no wrong. 
Still, if the allegations of the complaint are true, it was, 
in fact, false, and as such was a constructive fraud upon 
the public. 

The question certified should be answered in the affirm- 
ative, the interlocntory judgment reversed and thede- 
murrer overruled, with costs in all the courts, with leave 
to the defendants to answer in twenty days upon payment 
of the costs. 



Parker, Ch.J. (dissenting). — The question whether the 
corporation counsel should, or not, have the power to 
confess judgments against the city is purely an academic 
one, so far as this court is concerned, for the Legislature 
has enacted that he shall not have it. Hence, there is no 
excuse for straining in order to establish the same rule by 
decision, for the enactment of the Legislature is as effect- 
ive without as with a decision of this court. And yet 
such a holding is vigorously contended for, although its 
accomplishment would create a precedent hitherto un- 
known to our jurisprudence viz. : that a taxpayer may 
have a judgment against a city set aside in equity with- 
out showing that it was obtained through fraud or col- 
lusion, and without even questioning that the city was 
ustly indebted in an amount stated in judgment which 
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was rendered by a court baTiit;^ jurisdictloiL of both, the 
parties and the subject-matter. This the city cannot do 
and no more can the taxpayer, for he acquires by the 
statute — not greater powers than the municipal author- 
ities — but the right to do what the latter may, but neglect 
or wrongfully refuse to do. The purpose of the statute is 
to enable the taxpayer to prevent waste of the public 
funds, not to add to the public burdens by bringing suits 
to correct the pinholes in the procedure by which the 
rights of the city and its opposing. litigants are justly 
determined. So the foundation of any such cause of 
action must rest in the fact that the municipality is about 
to be compelled to pay that which it does not owe, and it 
must be pleaded. Here there is no such allegation either 
in substance or effect, the complaint proceeding on the 
theory that it is one of the rights of a taxpayer under the 
statute to have a judgment set aside for a mere irregular- 
ity. That it is an irregularity of which the plaintiff com- 
plains and nothing more, is apparent on the very first at- 
tempt to analyze it. To speak of the judgment as being 
founded on an act which was without power may at first 
convej'' an impression to the mind that therefore, it is 
void ; but such effect can be but momentary, for the so- 
called lack of power is found to be, not in the court, which 
had jurisdiction of both the parties on the subject-matter, 
but in the officer, who presumed to make and verify the 
offer of judgment. Some other oflScerthan the corpora- 
tion counsel should have made the admission, it is said, to 
wit, the comptroller. The corporation counsel supposed 
he had authority and made affidavit to that effect, so that 
the proceedings were, on their face, regular. Now, when- 
ever it happens that judgments are entered on insufficient 
evidence, or without evidence, or on perjured evidence, or 
on admissions of counsel not authorized, the judgments 
are not void ; they are only irregular. It is elementary 
law that, where the court has jurisdiction of the subject- 
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matter and the parties are* before it by due service of 
proper process, the jurisdiction is never oasted by the 
erroneous exercise of the power which it confers, which 
may be of such a character as to occasion reversal on 
appeal, or call for an order setting it aside on motion, 
but the judgment is not void (Black on Judgments, vol. 
1, 215, 224). The judgments in question were not entered 
on confession, but in actions in the Supreme Court where- 
in the court had acquired jurisdiction before the offer of 
judgment was made, and the judgment entered thereon 
was valid, although it be conceded that the corporation 
counsel had no right to make the affidavit without the 
direction of the comptroller. As it is a valid judgment, 
the taxpayer who seeks to set it aside must at least show 
merits. Independently of statute, it has always been the 
practise of our courts from the earhest times, in cases 
wherein the setting aside of a judgment for irregularity 
is sought, to require it to be shown that the judgment, 
as it stands, is unjust and the defense meritorious. This 
complaint shows nothing of the kind. It does not allege 
that the city has suffered or will sustain injury because of 
the entry of the judgment, nor is it even hinted in the 
complaint that the entry of the judgment was due to 
fraud or collusion. To have proved all the facts alleged 
in the complaint, therefore, would not have entitled the 
plaintiff to a judgment setting aside the judgment com- 
plained of, and, hence, the demurrer to it was properly 
sustained. 

While concurring generally in the views expressed by 
Judge O'Brien, I desire, by this memorandum, to call 
special attention to a rule of universal application, the 
integrity of which is now threatened. 



O'Brien, J. (dissenting). — The plaintiff, as a taxpayer 
of the City of New York brought this action against the 
city and the comptroller, in his official capacity, to re- 
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strain them from paying certain judgments recovered 
against the city by the other defendants composing the 
firm of O'Brien & Clark and Brown, Howard & Co. All 
of the defendants interested in the judgments demurred 
to complaint on the groundthat it did not state a cause of 
action. The demurrer has been sustained in the courts 
below, and the only question involved in the appeal to 
this court is whether, upon the facts appearing on the 
face of the complaint, the plaintiff has any cause of action. 
The complaint contains the necessary averments to 
qualify the plaintiff as a taxpayer, and then states the 
following facts : 

(1) That the several defendants representing the firms 
named procured judgments to be entered in the Supreme 
Court on the 27th of December, 1897, for various suras, 
which are separately stated, amounting in the aggregate 
to $700,000. 

(2) That the judgments were entered upon claims arising 
out of the construction of the new aqueduct. 

(3) That said judgments were entered in actions in 
favor of the said firms and the members thereof against 
the city upon offers of judgment for the respective 
amounts stated in each case executed and verified by the 
corporation counsel in behalf of the city, claiming to 
have authority in that behalf ; that the offers were ac 
cepted by the parties so bringing the actions, and upon 
such offers and acceptances the judgments were entered. 

(4) That the judgments were not entered by any other 
authority, and upon information and belief the corpora- 
tion counsel had no power to make the offers and that his 
acts in that respect are void. 

(5) That the parties procuring the judgments had de- 
manded payment of the same from the comptroller and 
had threatened to commence legal proceedings to collect 
and enforce the same, to the damage of the city and the 
waste of its estate. 
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(6) It is averred, upon information and belief, that the 
corporation counsel has been requested to move in said 
actions to vacate the judgments upon the ground " here- 
inbefore stated," but that be has not done so, and the 
motion was based on other grounds to the exclusion of the 
grounds " herein set forth," and that the motions were 
denied and the order denying the same affirmed on appeal 
and, upon information and belief, that the plaintiff has no 
other remedy at law or in equity to prevent the injury 
complained of. Then follows the demand for relief, to 
the effect that the several judgments be vacated and that 
an injunction issue restraining the payment thereof. 

It is believed that every material fact contained in the 
complaint is embraced in the foregoing statement. It is 
not alleged or claimed that there was any collusion, fraud 
or bad faith in the transaction on the part of any one. It 
is not even alleged that the claims upon which the judg. 
ments were entered were infected with any vice what- 
ever, or that they were not justly due to the' claimants. 
The plaintiff's sole claim is, not that the judgments or 
any of them are founded upon any illegal, fraudulent or 
unjust demand, or that the creditors or the city officers 
who made the offer of judgment acted fraudulently or 
coUusively, but that the judgments were not regularly 
entered, since the corporation counsel was without power 
to make the offer. The relief demanded is solely against 
an irregular judgment, and whether it is such or not is a 
matter of law depending upon the power of the corpora 
tion counsel as an attorney and a public official. There 
is no law that permits a taxpayer to interfere by action 
to vacate a judgment against a city solely on the ground 
of some irregularity in the procedure by which it was 
entered. 

For aught that appears in the complaint the corpora- 
tion counsel offered to allow judgment in an action against 
the city founded upon a just and valid claim, to which the 
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city had no defense. When a party applies to the court 
to open a judgment by default, or to set it aside for irreg- 
ularit\% he is ordinarily required to furnish an aflSdavit of 
merits, and certainly no less should be required of a tax- 
payer who invokes the powers of a court of equity to 
vacate a judgment, not against himself but the city of 
which he is a member. He should be required at least to 
allege that the judgment which he proposes to attack, or 
the claim upon which it is founded, is infected with fraud 
or illegality, or that the city has some meritorious defense 
to the same. The plaintiff's complaint is silent on all 
these points. It does not even show that the judgment 
was irregularly or improperly entered, but it does show 
just the contrary. It appears that the judgment was en- 
tered upon an offer by the corporation counsel, under the 
provisions of sections 738 and 740 of the Code. These 
provisions required the corporation counsel to prove to 
the, court that he was authorized to make the offer, and 
the complaint alleges that he complied with the statute, 
since it is averred in substance that the offer was accom- 
panied by the usual verification. Certainly the complaint 
does not aver a non-compliance with these provisions of 
law, and without the complaint the presumption is that 
the proper proof was made to authorize the entry of the 
judgment. So that the judgment described in the com- 
plaint is, upon its face, entirely regular, and the authority 
of the corporation counsel to make the offer, being mere 
matter of proof, is adjudicated by the judgment itself. 
What the plaintiff proposes now to do is to show in some 
way dehors the record itself that there was no authority 
to make the offer and thus to contradict it. The com- 
plaint avers, as we have seen, that the judgment was en- 
tered without authority, which is not a fact, but a legal 
conclusion, and is so treated by the learned counsel for 
the plaintiff in his argument (Talcott v. City of Buffalo, 
125 N. T., 280 ; B. 0. 1, v. Bitter, 87 N. T., 250 ; Bogar- 
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dus V. N.T- L. Ins. Co., 101 N. T., 328). His contention 
is that the counsel to the corporation, though possessing 
all the powers of an attorney in an action, superadded to 
those conferred upon him by statute as a public officer, 
had no power to offer judgment in a pending action. 
The statute devolved upon him full charge of all the law- 
business of the city, and designates him as an officer upon 
whom all legal process against the city may be served. 
Certainly the power to make the offer was not conferred 
upon any other officer, board or body, and if it was not 
possessed by the head of the law department of the city 
it did not and could not exist at all. 

The duty imposed upon him exclusively to have charge 
of all the law business of the city necessarily involved the 
exercise of judgment and discretion, and embraces the 
power to offer judgment when, in his opinion, that course 
was for the best interest of the city. It is said that the 
power is liable to be abused, but so is every power con- 
ferred upon a public officer. The argument that power 
may be abused does not prove that the power does not 
«xist, and the learned counsel for the plaintiff has failed 
to point out ^ny other officer, department or body, con- 
nected in any way with the city government, where the 
power could be more safely or properly lodged, or where 
it would be more likely to be exercised in the interests of 
the city. 

But since this court has expressly affirmed the existence 
of this power in the corporation counsel, as we shall see 
hereafter, it is unnecessary to discuss this feature of the 
case upon principle, but it may be well to view it in an- 
other aspect. It is established law that a judgment can- 
not be attacked by a suit in equity on the ground that it 
was entered without authority, but the proceeding must 
be by motion in the action (Vilas v. P. & M. RR., 123 
N. T., 440, and cases there cited). It appears on the face 
of the complaint that the city did avail itself of that 



Digiti 



zed by Google 



VOL. XXXI. 889 



Bush v. 0*Brien, et al. 



remedy through all the courts and failed. The motion 
was made upon all the facts that appear in the complaint, 
with many others that do not appear. Not only was the 
question of authority involved in the motion, but the 
merits, ol the claims upon which the judgment is based as 
well, and the motion was denied, and that order was 
aflSrmed in this court (O'Brien v. Mayor, &c., 40 App. 
Div. 331 ; aff'd 160 K T., 691). The plaintiflf now pro- 
poses to take up the case where the city was compelled to 
leave it, and litigate the whole matter over again. Of 
course, if the plaintiflf is jiot concluded by the decision 
against the city made without collusion or fraud, then 
there is no reason why some other taxpayer may not 
take up the case and litigate the whole matter again 
should the plaintiff fail in this action, and thus the con- 
troversy would be continued indefinitely. The plaintiflf, 
as a taxpayer, has no rights in this action except such as 
are derived from some act of the city or its oflBcers. The 
wrong, if any, is to the city, and not to the plaintiflf per- 
sonally. The position of the taxpayer in such an action 
is analogous to that of a stockholder in a private corpora- 
tion seeking to impeach some corporate transaction. 
Whatever will bar or estop the city or the private cor- 
poration will bar or estop the taxpayer or the stock- 
holder (Alexander v. Donohoe, 143 K T., 203). 

It cannot be doubted that the final order upon the ap. 
plication by the city to vacate the judgment in question 
concludes it and is a bar to any other application for that 
purpose. A final order in such an application has the 
same eflfect as a judgment in an action. The city is pre- 
cluded by the decision from raising any question involved 
or decided in that motion, or which could have been 
litigated or decided. These propositions are fully sus- 
tained by the authorities cited in the learned opinion be- 
low (Culross V. Gibbons, 130 N. Y., 447, 454; Ashton v. 
Oity of Rochester, 133 N. Y., 1S7 ; Bell v. Merrifield, 109 
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N. Y., 202 ; C. P. Co. v. Walker, 114 N. T., 7 ; Lorillard 
V. Clyde, 122 N. Y., 41 ; Barber v. Kendall, 158 N. Y., 
401). The application to vacate and the decision deny- 
ing the same appear upon the face of plaintiff's complaint, 
and it follows that he is also concluded by the former 
adjudication. He cannot do what the city is estopped 
from doing. If he had alleged that the former proceed- 
ing was fraudulent or collusive, then the effect might be 
different, but he did not and presumptively could not. 

It is said that this action is based upon narrower ground 
than the motion by the city ta vacate. The only differ- 
ence in the two applications is that the former presented 
all the facts and circumstances to the court, while the 
present one presents only a part of them. But surely 
that cannot change the effect of the decision against the 
city. If there was no authority in the corporation counsel 
to offer judgment, then the city ought to have succeeded 
in the motion, but since it failed the point must have been 
decided adversely to it, and so it appears from the deci- 
sion which was adopted by this court (O'Brien v. Mayor, 
&c., 8upra), Moreover, it has been held in other cases 
that a motion of that character made by the city, when 
finally decided, binds not only the immediate parties, but 
the citizens and taxpayers as well. They are deemed to 
be represented b)^ the city in the proceedings, and in the 
absence of fraud or collusion are bound as effectually as 
the city itself ( Ashton v. City of Rochester, supra ; Os- 
terhoudt v. Rigney, 98 N. Y., 223 ; Rodgers v. O'Brien, 
153 N. Y., 35). 

This case involves much more than the narrow question 
concerning the power of the corporation counsel to offer 
judgment in a pending action, even if it was still an open 
one and not conclusively settled against the plaintiff, as 
I think it is by the decision of this court in this and other 
oases (O'Brien v. Mayor, &c., supra; Mark v. City of 
Buffalo, 87 N. Y., 184 ; People v. Stephens, 52 N.' Y» 
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306; People v. Common Council, 85 Hun, 601). The 
Legislature has just changed the law in that respect— a 
clear recognition of the fact that it was otherwise before 
(chap. 284, Laws of 1900). 

But the plaintiflPs complaint is defective in the ottier 
particulars which have been pointed out, even if the plain- 
tiff could impeach the judgment record and the affidavit 
of the corporation counsel as to his authority to make the 
offer, a proposition that is more than doubtful in the 
absence of any allegation of fraud. Conceding every fact 
alleged, they furnish no ground for an action in behalf of 
a taxpayer to impeach the judgment, and, moreover, it 
appears from the complaint that the plaintiff is seeking 
to litigate questions already decided against the city, and 
consequently against the citizens and taxpayers, since 
they constitute the city (1 Dillon on Munic. Corp., sec. 
40). 

For these reasons the judgment should be affirmed, 
with costs, and the question certified answered in the 
negative. 

Bartlett, Vann and Cullen, JJ., concur with Haight, 
J., for reversal ; Parker, Ch. J., and O'Brien, J., read 
for affirmance, and Landon, J., concurs. 

Judgment reversed, &c. 



Digiti 



zed by Google 



342 CIVIL PROCEDURE REPORTS. 



Goodman v. Alexander. 



FANNEY GOODMAN, appellant, v. BERTHA ALEX- 
ANDER BY MORITZ ALEXANDER, as guabdlih 
ad litenij respondent. 

Court of Appeals — January, 1901. 

§2821. 

Pleading,— Negative allegation offaxsL 

In an action against an infant to recover for board and lodging, as 
necessaries furnished by the plaintiff, it is not necessary to allege 
in the complaint that the child's father refused or was unable to 
pay therefor ; or that the defendant had no father or other per- 
son standing in loco parentis whose duty it was to furnish them. 

{Decided January, 1901.) 

Appeal from a judgment of the Appellate Division, 
First Department, affirming a judgment dismissing the 
complaint. 

Lyman A. Spalding for appellant. 
Joseph I. Oreen for respondent, 

Parker, Ch. J. — This ease coming on for trial, the court 
dismissed the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action, and 
the judgment entered was affirmed at the Appellate Divi- 
sion. 

The complaint alleged : 

" First. That the defendant is an infant of the age of 
seven years. 

" Second. That the plaintiff, between the 27th day of 
April, 1893, and the 20th day of June, 1897, both dates 
inclusive, furnished and supplied the defendant, upon the 
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defendant's request and implied promise to pay therefor, 
with board and lodging at No. 57 Dey street, in the City 
of New York. 

" Third. That the said board and lodging were " nec- 
essaries " and of the reasonable value of $3 per week or, 
in all, of $659.14, and were of a character suited to the 
position in life of the defendant. That there has been 
paid on account of said sum of $659.14 the sum of $8. 

" Fourth. That there is now due and owing, by virtue 
of the premises, by the defendant to the plaintiff, the sum 
of $651.14, with interest thereon from June 20, 1897, no 
part of which has been paid." 

The affirmance by the Appellate Division is placed on 
the ground that " there is no allegation in the complaint 
that the father refused or was unable to pay for the board 
and lodging furnished by the plaintiff" (Goodman v. 
Alexander, 28 App. Div. 227). 

It does not apj)'ear that the infant had a father or any 
other relative whose legal duty it was to feed and clothe 
her, and so the question presented is whether, in addition 
to alleging facts upon which the plaintiff's claim was 
founded, the pleader should have gone further and alleged 
that defendant had no father or other person standing in 
loco parentis who both could and should support her, and, 
of course, what the plaintiff should allege he must prove 
in order to obtain a judgment. If it were necessary in 
all actions against an infant to allege and prove that there 
were no persons upon whom the law placed the responsi- 
bility of feeding and clothing the infant, if able to do so, 
not only would a voluminous complaint be required, but 
in some cases the plaintiff would find the burden of 
making the necessary proof quite substantial, for the 
statutes of this State contain a number of provisions re- 
lating to the duty of parents and othei^ to support in- 
fants, among which may be found the following : 

Section 921 of the Code of Criminal Procedure in sub- 



Digiti 



zed by Google 



b44 CIVIL PROCEDURE REPORTS. 

Goodman v. Alexander. 

stance provides that if a father, a widowed mother or a 
mother living apart from her husband absconds, leaving 
children a charge on the public, his or her property is 
liable for the support of such children. 

Chapter 175 of the Laws of 1893 provides : " Every 
married woman is hereby constituted and declared to be 
the joint guardian of her children with her husband, with 
equal powers, rights and duties in regard to them with 
the husband." 

Section 64 of the Domestic Relations Law (chap. 48 of 
the General Laws) provides that when a child is adopted 
it shall take the name of the person adopting, and the 
two thenceforth shall sustain toward each other the legal 
relation of parent and child. 

By section 2821 of the Code of Civil Procedure the 
Surrogate's Court has power to appoint a general guard- 
ian of the person and property of an infant, even if the 
parents are living, and it has been held (Clark v. Mont- 
gomery, 23 Barb., 465) that it is the duty of the general 
guardian of an infant to provide for the support, main- 
tenance and education of the infant out of his estate, not- 
withstanding the infant has a father living, provided the 
father is poor and unable to support him. '^ He stands 
in loco parentis " (23 Barb., 465, 472). 

No case is cited in support of the proposition that a 
complaint does not state a cause of action which omits to 
allege that there are not in existence any persons occupy- 
ing such a relation toward the infant as makes it their 
legal duty to feed and clothe the infant, and if there were 
such a case it would be in conflict with the practice estab- 
lished by decisions for a long period of time. 

That the obligation rests upon a father, or other person 
standing in loco parentis^ who has the ability to do so, to 
support his infant children even though they have an 
estate of their own, and that, therefore, one who fur- 
nishes board and lodging to infants so situated cannot re- 
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cover against them, is well-settled law. That, however, 
is not the question involved here, which is whether the 
complaint must allege either the non-existence of any 
person standing in such relation to the infant as to bear 
the obligation to supply it with necessaries, or that, if 
existing, such person was unable to do so. As the ques- 
tion is one of pleading, we observe in the first place that 
at common law in an action to recover against an infant 
for necessaries the declaration was required to contain 
only counts as in an action for debt for board and lodg- 
ing or goods furnished. If the defendant by his plea set 
Up infancy as a defense, the plaintiff in his replication 
alleged that the articles furnished were necessaries, and 
the trial proceeded to judgment in accordance with the 
truth of the matter (Chappie v. Cooper, 13 M. & W., 252 ; 
Burghart v. Hall, 4 M. & W., 72T ; Brooker v. Scott, 
11 M. & W., 67 ; Kyder v. Wombell, L. K., 4 Ex. 31 ; 
Maddox v. Miller, 1 M. & S., 738 ; Bacon's Abr., vol. 5, 
p. 120, and cases cited ; Beeler v. Young, 1 Bibb. Ky., 
519 ; Glover v, Ott, 1 McCord, 572). 

The practice of the common law governed in this juris- 
diction down to the time of the adoption of the Code, and 
until that time, therefore, the facts alleged in this com- 
plaint would have been well pleaded, if stated in a 
declaration. We are next to inquire, therefore, whether 
that section of the Code which provides that the com- 
plaint (which takes the place of the declaration at com- 
mon law) shall contain a plain and concise statement of 
facts constituting the cause of action (sec. 481) requires a 
different or more complete statement than the declaration 
formerly required. The general understanding has been 
that the Code was not intended to exact a more formal 
complaint than was required at common law, but instead 
to abolish the forms, technicalities and fictions of that 
practice. In Moak's Van Santvoord's pleadings it is said 
(at p. 28) that " the simple, logical mode of statement 
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used by the pleader in the old common-law declarations 
and pleas without regard to form Avill be in most cases 
sufficient ; and so the rule has been understood and held 
to be under the Code/' Again (at p. 203) it is said : 
" The conclusion arrived at is that the old common-law 
count in debt, and not indebitatus assumpsit^ is the proper 
form of complaint under the Code ; and it seems to me 
that this conclusion must be admitted to be correct and 
logical in all cases where it is not designed to prove on 
the trial an express promise, and where, under the lim- 
itations above given, the common count may be used as 
expressing precisely the fact, by the proof of which it is 
intended to sustain the demand." And again (at p. 204) 
the author sums up the result of his examination of the 
authorities on the subject subsequent to the adoption of 
the Code as follows: "In all cases where the money 
counts heretofore might have been used, the plaintiff 
may still set forth his cause of action in this form." 

But we are not without authority in this court upon 
this precise question of pleading, for in Zabriskie v. 
Smith (13 i!f . T., 322) the court (at p. 330) says : " Under 
our present system of pleading, I conceive that the com- 
plaint should contain the substance of the declaration 
under the former system." This language Avas quoted 
with approval in Conaughty v. Nichols (42 N. Y., 86). 
and I deem it quite safe to say that neither decision nor 
expression to the contrary can be found in the reports 
of this court. The conclusion reached by us, that the 
complaint stated a cause of action, does not seem to 
require other support in authority ; but it might not be 
out of place to cite in this connection some of the many 
cases in which actions against infants, that resulted in 
awards of judgments to the plaintiffs, have been tried upon 
complaints which did not contain allegations anticipating 
either the defense of infancy, or that there were persons 
in existence standing in loco parentis whose duty it was 
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to supply the infant with necessaries, bat where in the 
main in the general form of the declaration of the com- 
mon law in actions for debt (Lynch v. Johnson, 109 
Mich., 640; Locky v. Smith, 41 N. H., 346; Guthrie v. 
Murphy, 4 Watt8,'^Pa., 80; Tupper v. Cad well, 12 Met. 
Mass, 559; Trainer v. Trumbull, 141 Mass., 527; An- 
gell V. McLellan, 16 Mass., 28 ; Thrall v. Wright, 38 Vt., 
494 ; Wailing v. Toll, 9 Johns., 141 ; Atchison v, Bruff, 
50 Barb., 381). 

The judgment should be reversed and a new trial 
granted ; costs to abide the event. 

Vann, J. (dissenting). — The question presented by 
this appeal is whether, in an action against an infant for 
necessaries, when the plaintiff alleges in his complaint 
the fact of infancy, it is necessary for him to also allege 
the special facts which must be proved in order to make 
the infant liable. 

An infant is not liable .generally on its contracts, but 
only upon those made for it by the law, which, under 
peculiar circumstances, imputes a duty that the infant can- 
not of itself assume. The infant is not ordinarily liable 
even for necessaries, which are the usual and suitable 
means of support. It is not the primary duty of an infant 
to support itself, as that duty rests upon the father or 
upon some other person standing in loco parentis, and it 
is only when there is no such person who can or will dis- 
charge the duty that the infant becomes liable (Wailing v. 
Toll, 9 Johns., 141 ; 2 Kent., 255 ; 16 Amer. & Eng. 
Encyclo. Law, 2d ed. 275). This liability is an exception 
to the general rule, founded upon necessity, for the in- 
fant must live, and, if there is no one else to support it, 
the law makes it liable even to a stranger who furnishes 
it with suitable means of support. Every infant is fur- 
nished with necessaries by some one, but it becomes liable 
therefor only under the special circumstances named. 
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Hence, these special circumstances which create the 
liability must be proved or there can be no recovery. 
They cannot be presumed, for the presumption, in the 
absence of evidence, is that they do not exist. As they 
are of the substance of the cause of action they cannot 
be proved unless they are alleged (Hatch v Leonard, 165 

N. Y., • ). They are essential facts, of which the 

Code requires " a plain and concise statement " (Code 
Civ. Pro., sec. 481). It is not enough to simply show 
that necessaries were furnished, for it must also appear 
that there was no one whose duty it was to provide them, 
or, if there was such a person, that he failed to discharge 
the duty. As these facts must be shown by evidence, 
they must be set forth in the complaint, which meas- 
ures the evidence that may be lawfully given at the 
trial. 

These observations are made in the light of the fact 
that it appears from the complaint that the defendant is 
an infant. If that fact had not been expressly set forth 
the defense of infancy, when alleged in the answer, would 
** be deemed controverted * * * by traverse or avoidance 
as the case required " (Code Civ. Pro., sec. 522). As the 
plaintiff alleged that fact she was bound to allege facts 
in avoidance thereof, which would not otherwise have 
been necessary. Having assumed to allege a fact con- 
stituting a defense, she was obliged to allege facts to 
avoid that defense. When she alleged that the person 
furnished with necessaries was an infant, she should also 
have alleged the facts showing why the infant was 
liable, as otherwise the legal conclusion was against 
liability. The necessary allegation would not have been 
burdensome, for a single sentence would have sufficed. 
No authority in this State is cited to support the theory 
of the plaintiff that she can allege the infancy of the 
defendant, without alleging facts showing liability, not- 
withstanding such infancy. Infants, as wards of the 
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court, are entitled to its special protection, and a funda- 
mental rule of pleading should not be subverted in order 
to make a child, seven years old, liable for its own sup- 
port, when, for aught that appears, it had a father able and 
willing to support it. 

For these reasons I dissent from the judgment about 
to be pronounced by the court. 

Gray, Bahtlett, Martin, Cullen, and Werner, J J., 
concur with Parker, Ch. J., for reversal ; Vann, J., dis- 
sents. 

Judgment reversed, &c. 



ISAAC N. BROKAW, respondent, v. ELLEN DUFFY, 
appellant. 

Court of Appeals — January, 1901. 

§§1027, 1338. 
Executory contract— Marketable title to real estate. 

What questions reviewable by the Court of Appeals. 

A purchaser of real estate under an executory contract is entitle^ 
to a marketable title, free from doubtful questions of fact or law. 

In an action brought by the plaintiff to recover bad moneys paid on 
an executory contract, on the ground that the title was unmar- 
ketable, it appeared that he had discovered that a lis pendens 
was once filed against t]ie property in proceedings to contest 
the defendant's title because of her grantor's insanity at the 
time he conveyed to her, which proceedings were subsequently 
dismissed on grounds of irregularities not affecting their merits 
and the lis pendens canceled ; that the evidence in those pro- 
ceedings was on file and disclosed that the charge of insanity 
was probably well founded. He was also credibly informed 
that another proceeding was to be commenced to contest the 
title on the same ground and that, if he took the property, be 
would have to defend it. No attempt was made by the defend- 
ant to explain these facts or to show that the title was unim- 
paired by them. Held tliat the plaintiff was justified in reject- 
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ing the title ; that he could not be required, to accept a title 
subject to a serious question of fact about which he had been 
fully informed beforehand. 

The distinction which once prevailed as to marketable titles be- 
tween courts of law and equity no longer exists, and an action 
at law be the vendee, to recover back purchase money paid, 
may be based upon the same ground that would justify a court 
of equity in refusing to compel liim to accept the title. 

Upon the trial the plaintiff offered in evidence a written agreement, 
made after the law day, between the defendant and other heirs 
of her grantor who had contested her title, whereby she agreed 
to unite with them in a conveyance of the premises and receive 
only her share of the consideration as. an heir at law, as if no 
deed had been given her. He also offered to prove tliat the 
contemplated action to contest her title had been delayed on 
account of this agreement. The evidence was rejected as im- 
material and irrelevant. Held error ; that it was admissible as 
a practical acknowledgment on her part that her title was de- 
fective and unmarketable. 

{Decided January, 1901.) ' 

Appeal from an order of the Appellate Division of the 
Supreme Court in the First Judicial Department, revers- 
ing a judgment entered upon the decision of the court 
after a trial without a jury. 

This action was brought by a vendee of real estate, 
under an executory contract to recover the amount paid 
thereon in advance and for examination of title, upon the 
ground that the vendor could not fulfil her contract to 
convey because her title was not marketable. 

By a contract dated November 27, 1891, the defendant 
agreed, in consideration of $14,000, of which $500 was 
paid down, to convey the premises in question to the 
plaintiff by "a proper deed containing a general war- 
ranty and the usual full covenants for the conveying and 
assuring to him the fee simple of the said premises free 
from all incumbrances and restrictions." The plaintiff 
was ready to fulfil at the time fixed for performance, 
but the defendant could not perform, because there was 
evidence of record tending to prove the insanity of her 
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grantor, one Bernard McKenna, at the time of his con- 
veyance to her, and for the further reason that the heirs 
at law of said McKenna had given notice of their inten- 
tion to cause the conveyance to the defendant to be set 
aside on account of such insanity. 

In the decision of the trial judge, which dismissed the 
complaint, was the following : "It appeared on the 
trial that in examining the title plaintiff's attorney found 
a li8 pendens filed in a proceeding entitled, 'In the 
Matter of Bernard McEenna, an alleged lunatic' That 
proceeding had resulted in a finding by the sheriff's jury 
that Bernard McKenna was a lunatic and of unsound 
mind. This finding was vacated and set aside by order 
of the court, with leave to apply for a new commission. 
An application for a new commission was made and 
denied, and the lis pendens was ordered to be canceled, 
and thereupon was canceled. When the lis pendens was 
canceled it ceased to be a statutory notice to purchasers, 
and plaintiff's attorney in searching the title was not 
obliged to search for the papers in the proceeding. The 
contingency that a new commission might be applied for 
at a future time was of no importance. The plaintiff was 
bound to point out his objections to the title and give 
proof tending to establish them, or to create such a doubt 
in respect thereto as to render the title unmarketaable. 
The record title was perfect, and it was, therefore, in- 
cumbent upon the plaintiff to show by satisfactory 
evidence that the title was defective by proof outside 
of the record. This burden he has not sustained. Tliere 
is no evidence before the court that Bernard McKenna was 
insane at the time he deeded this property to the defendant^ 
nor sufficient to create a reasonable doubt as to his sanity 
at that time. The mere fact that an attorney notified 
plaintiff that he had been informed that McKenna was 
insane and that suit would be brought to set aside the 
deed in case he completed his purchase, is not sufiScient." 
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The plaintiff excepted to various portions of the decis- 
ion, and among the rest to the part printed in italics, as 
well as to the direction for judgment dismissing the com- 
plaint upon the merits, with costs. 

The judgment entered accordingly was reversed by the 
Appellate l>ivision by an order which did not state that 
the reversal was upon the facts. The defendants stipu- 
lated and appealed to this court. 

Michael J. Scanlcm for appellant. 

M. S. Thompson for respondent. 

Vakn, J. — The plaintiff was entitled to a marketable 
title free from doubtful questions of fact or law. Unless 
the defendant could convey such a title, it was impossible 
for her to perform her contract, and the plaintiff was en- 
titled to recover the money paid thereon and the expenses 
incurred by him in examining the title, " If the vendor 
of real estate, under an executory contract, is unable to 
perform on his part at the time provided by the contract, 
a formal tender or demand on the part of the vendee is 
not necessary in order to enable him to mantain an 
action to recover the money paid on the contract or for 
damages " (Ziehan v. Smith, 148 N. Y., 558, 562, and 
cases cited). 

Upon the trial there was no conflict in the evidence, 
and the following facts appeared without dispute : The 
defendant's grantor was Bernard McKenna, her brother, 
who was nearly 90 years of age on the 22d of May, 1884, 
when, in consideration of $1, he conveyed to her four 
different parcels of land in the City of New York, in- 
cluding the premises in question. Both grantor and 
grantee resided in Ireland at the date of the conveyance, 
but before that the former had lived in this country for 
many years. 
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Shortly after the plaintiff entered into the contract 
with Mrs. Duffy he procured a search upon the premises 
and found a notice of pendency that referred to a record 
of an inquisition in lunacy, which disclosed that, on the 
24th of July, 1885, Mary J. McShane, a niece and heir 
at law of said McKenna, filed a petition in lunacy, alleg- 
ing that he then was and for about ten years had been 
insane and incompetent to take care of his estate. The 
petition referred to the conveyance of May 22, 1884 
from him to Mrs. Duffy, and alleged that, at the date 
thereof, he was insane and wholly under her influence 
and control. A commission was issued, a trial had, 
and on the 1st of December, 1887, the jury found that 
" Bernard McKenna is a lunatic and of unsound mind, 
and that he has been in the same state of Junacy since 
October 26, 1881." Attached to the inquisition was the 
evidence upon which it was founded. Four lay witnesses, 
called by the petitioner, testified to irrational acts and 
declarations on the part of McKenna continuing from 
1881 until the trial, and three expert witnesses, called 
by her, testified, one in answer to a hypothetical question, 
and the others as the result of personal examinations, 
that said McKenna was of unsound mind and incapable 
of managing his estate. 

One of the lay witnesses, who had known McKenna 
for twenty-five years while he lived in this country, saw 
him five times in the spring of 1885, when he was living 
in Ireland with Mrs. Duffy. He testified that he called 
upon him and said, " How do you do, Mr. McKenna? " 
and that McKenna, pulling at his nose, replied : "I am 
not Mr. McKenna : Mr. McKenna is dead ; I am not 
Mr. McKenna at all." After a while the witness said to 
him, " Mr. McKenna, you know you are McKenna," and 
he answered, " No, I am dead years ago ; my face is 
dead ; my head is dead ; I am all dead." He then talked 
sensibly for a few minutes, but soon said : " What 

23 
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brought you to this country ?" and the witness replied, 
" I came here to see you." He then said : " Now I will 
be dead to-morrow. Did you bring that flagstone from 
Thirty-iif th street to make a headstone for me ; did you 
come without it ? " Occasionally he would talk lucidly 
about something that transpired years before in America, 
but would soon break out as follows : " I am not Mr. 
McKenna. Sure I have got nothing in New York * * * 
sure I have got nothing in America ; I never was in 
America." After a while Mrs. Duffy entered the room 
and he said to her : " Bad luck to you ; you have robbed 
me, you old robber." 

Four days later this witness called upon him again, 
but " he did not know that I ever was there at all. * * * 
He told me he never saw me ; he did not know me ; 

* * * he said he was not Mr. McKenna ; Mr. McKenna 
was dead ; he was at one time Mr. McKenna, but not 
now. He said he had never seen me ; * * * he said he 
had no nose. When Mrs. Duflfy brought him food he 
said : ' 1 won't eat it ; I don't eat nothing : I am dead ; 
I want nothing to eat ; * * * Oh, I was a bad man, 
wasn't I ? The unfortunate creature, to come here ; to 
be placed here, a poor man without anything to eat or 
anything to wear. Oh, my, ain't I a foolish man?' 
Mrs. Duffy went up to him, stamped her foot and said : 

* Shut up, you mustn't talk in that way.' He would cry 
and talk about his property in New York, and then in a 
little while he would say : * I never had any property ; I 
am not Barney McKenna at all; I will be dead in the 
morning ; bury me outside.' " This conversation was 
partly monologue and partly dialogue, and each time that 
the witness saw him he acted and talked in the same 
way. 

Four lay witnesses, including Mrs. Duffy, and five ex- 
perts gave evidence tending to show that McKenna had 
always been sane and capable of doing business. 
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A motion made to confirm the verdict of the jury was 
denied and the proceeding dismissed, with leave to apply 
for a new commission, solely upon the ground that 
the commissioner discredited some of the medical evi- 
dence in his charge to the jury. The court held that the 
evidence was sufficient " to make out a case." An applica- 
tion for a new commission was denied upon the ground 
that McEenna was beyond the jurisdiction of the court, 
and " that the question as to his sanity should be tried 
in the country where he resides and in which he can be 
personally seen and heard in his defense." 

After thus learning the facts stated in the inquisition 
record, the plaintiff, through his counsel, inquired of the 
attorney who conducted the proceeding for the heirs at 
law, and was informed by him" that they had undoubted 
evidence of Bernard McKenna's insanity ; that he was 
still living at that time, but was very advanced in years, 
being 90 years of age or thereabouts, and that as soon as 
Mr. McKenna died he, on behalf of the heirs at law, would 
•commence proceedings to set aside the deed from Bernard 
McKenna to Ellen Duffy on the ground that, at the time 
of its execution, Bernard McKenna was a lunatic, and 
further, he threatened that if we took title we would do 
so at our own risk." 

The plaintiff's counsel testified that at the time fixed 
for closing the contract he called upon Mr. Quinn, who 
acted for the defendant, and told him of these proceed- 
ings, and that he could not advise the plaintiff, who was 
• present prepared to take a deed, to accept the title under 
the circumstances, to which Mr. Quinn made no reply. 
No attempt was then, or at any time, made by Mrs. 
Duffy, or her counsel, to deny or explain the facts upon 
which the plaintiflf relied in rejecting the title. Those 
facts were wholly undisputed, for the defendant simply 
put in some documentary evidence and rested without 
swearing a witness. 
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The issue raised by the pleadings and tried before the 
court was whether Mrs. Duflfy had a marketable title. 
Her title was not marketable because it was subject to a 
serious question of fact which might be decided in different 
ways by different tribunals. The plaintiff was not 
obliged to accept a title which w^s under the shadow of 
an impending lawsuit. " A title open to a reasonable 
doubt is not a marketable title. The court cannot make 
it such by passing upon an objection depending on a 
disputed question of fact, or a doubtful question of law, 
in the absence of the party in whom the outstanding right 
was vested. He would not be bound by the adjudication 
and could raise the same question in a new proceeding. 
The cloud upon the purchaser's title would remain, al- 
though the court undertook to decide the fact or the law, 
whatever moral weight the decision might have. It 
would especially be unjust to compel a purchaser to take 
a title the validity of which depended upon a question of 
fact, where the facts presented upon the application might 
be changed on a new inquiry or are open to opposing 
inferences " (Fleming v. Burnham, 100 N. Y., 1, 10). 

^*A purchaser should not be left, upon receiving a 
deed, to the uncertainty of a doubtful title or the hazard 
of a contest with other parties which may seriously affect 
the value of the property if he desires to sell the same '^ 
(Jordan v. Poillon, 77 N. Y., 518-521). He "ought not 
to be compelled to take property, the possession of which 
he may be obliged to defend by litigation " (McPherson 
V. Schade, 149 N. Y., 16, 21). " He should have a title 
that will enable him to hold his land free from probable 
claim by another, and one that, if he wishes to sell, would 
be reasonably free from any doubt which would interfere 
with its market value " (Heller v. Cohen, 154 K Y., 299, 
306 ; Vought v, Williams, 120 N. Y., 258, 257). " It has 
often been held that a title is not marketable when it ex- 
poses the party holding it to litigation " (Swayne v. Lyon, 
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67 Pa., 436, quoted with approval in Moore v. Williams, 
115 N. Y., 586, 592). "The title tendered need not in 
fact be bad in order to relieve him from his purchase, but 
it must either be defected in fact or so clouded by ap- 
parent defects, either in the record or by proof outside of 
the record, that prudent men, knowing the facts, would 
hesitate to take it" (Green blatt v. Hermann, 144 N. Y., 
13, 20). The distinction which once prevailed as to mar- 
ketable titles between courts of law and equity no longer 
exists, and an action at law by the vendee to recover back 
purchase money paid may be based upon the same ground 
that would justify a court of equity in refusing to compel 
him to accept the title (Moore v. Williams, 115 N. Y., 
686). 

Even if the plaintiff would have been justified in disre- 
garding the notice of pendency, because it had been .can- 
celed of record, as well as for the reason that it was filed 
in a special proceeding and not in an action, still he had 
the right to examine the inquisition record (Valentine v. 
Austin, 124 N. Y., 400). If not obliged to make further 
investigation, it was his priviledge to do so, as one may 
take more care in transacting business than is required 
by law. The plaintiff saw fit to make thorough inquiry, 
as was his right, and having done so he is chargeable with 
whatever facts he discovjered. Those facts were not 
constructive, but actual notice to him, which he could not 
<Iisregard in safety. The defect discovered is none the 
less a defect because he would not have found it but for 
the exercise of unusual diligence. It left his title open to 
attack upon a question of fact and he knew there was 
evidence which would authorize a finding that Mr. Mc 
Kenna was insane when he conveyed to Mrs. Duffy. He 
did not act upon rumor, but mainly upon facts stated by 
seven witnesses under oath. He was warned by the per- 
sons opposed in interest to Mrs. Duffy that if he accepted 
the title he would have to defend it. He was informed 
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tha^ those persons could produce convincing evidence that 
McKenna was insane when he gave all his property to hig 
sister. He knew that this was not an empty threat, but 
was based on substantial facts, for he also knew that 
there was evidence on file, taken in a judicial proceeding, 
which would not only warrant a jury in finding that this 
was true, but that a jury, acting upon such evidence, had 
once so found ; yet his announcement that he should re- 
ject the title for these reasons met with neither explana- 
tion nor denial. His action was not based on a mere 
possibility, but on a reasonable probability, that the title 
could and would be successfully attacked. The defendant 
could not correct the defect and she did not offer to. 

We are not called upon to determine whether the de- 
fendant could convey a marketable title to a hona fide 
purchaser who had no notice of the alleged insanity of 
her grantor, but whether she could convey a title which 
was marketable as to the plaintiff while he jwssessed the 
knowledge acquired by his investigation. In determining 
that question the inquiry is, not whether the defendant's 
grantor was or probably was insane, but whether the 
plaintiff received such notice of the probable invalidity 
of defendant's title as to justify him in rejecting it as 
unmarketable because he might be required to defend it. 
upon the ground that her grantor was insane. While it 
may be that the lunacy proceedings which came to the 
plaintiff's knowledge and were admitted in evidence upon 
the trial were insufficient to establish the invalidity of 
the defendant's title, they were at least sufficient notice 
to the plaintiff to put a reasonably prudent man upon 
inquiry as to its validity. They constituted notice that 
the defendant's title was questioned and in doubt, and 
that there was existing proof which would justify the 
conclusion that it was invalid as against him. This 
notice could not be safely disregarded by a purchaser, as 
it directly involved the validity of the title. Under these 
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circumstances the defendant was bound to show by proof 
which would be satisfactory to a reasonable person that 
her title was unimpaired by the alleged defects of which 
the plaintiff had notice, and when she omitted and neg- 
lected to make any explanation the plaintiff was not re- 
quireil to accept the proffered title, but might recover the 
mone\'' paid upon the contract. 

While there was a conflict of CTidenoe in the lunacy 
proceeding, there was no conflict of evidence on the trial 
of this action, and no evidence to warrant any finding 
adverse to the plaintiff, who was not obliged to show that 
McKejina was insane, but that there was enough evidence 
in existence, which, uncontradicted and unexplained, 
would create a reasonable doubt as to his sanity in the 
mind of a reasonable man. The court might find him 
sane,, or might conclude that there was a preponderance 
of evidence to that effect, but that would not make the 
title marketable, provided there' was evidence, which, if 
believed by a jury upon another trial, with different par- 
ties before the court, would warrant the conclusion that he 
was insane when he conveyed to his sister. The learned 
trial judge found that there was no evidence of insanity, 
and not enough to create a reasonable doubt upon the 
subject. This covered the controlling issue as to the 
existence of any evidence, which, when fairly considered, 
could establish a reasonable doubt. It was either a find- 
ing of fact or a conclusion of law. If the former, it was 
without any evidence to support it, and was, hence," sub- 
ject to exception as an error of law (Otten v. Man. R'y, 
150 N. T., 395 ; National Harrow Co. v. Bement, 163 
N. Y., 505). If the latter, it was reversible error, because 
it held as matter of law that there was no evidence on 
the vital question, when there was enough competent 
evidence, not only to justify, but to require a finding that 
there was a reasonable doubt as to McEenna's sanity. 
The question was not whether he was actually insane, 
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but whether there was a reasonable doubt about it, which 
was conclusively established. The evidence was not hear- 
say, but a fact, as notice, although given orally, is, not* 
withstanding, a fact. If a gi'antor, in a chain of bonvey- 
ances, regular upon the record, should inform a proposed 
purchaser that a deed, purporting to have come from 
him, was a forgery, and that he would take the title at 
his peril, and should fortify his statement by affidavits, it 
would be evidence of the same character as that upon 
which the plaintiff acted. 

On the trial the plaintiff offered in evidence a written 
agreement between the defendant and the other heirs of 
her grantor, made after the law day had passed, whereby 
she agreed to unite with them in conveying the real estate 
embraced in the deed to her, and to receive only one- 
fourth of the avails of the sale. He also offered to prove 
that the attorneys for the other heirs refrained from 
bringing an action to set aside the deed to the defendant, 
for the reason that she voluntarily entered into an agree- 
ment by which she was to accept the share of the estate 
which would hav^ been hers as heir at law, if she had 
never received the deed. This evidence was objected to 
by the defendant upon the ground that it was irrelevant 
and immaterial. The objection was sustained and the 
plaintiff excepted. This was error. The proof offered 
was both material and relevant. It would have tended 
to show that the defendant herself regarded the deed as 
invalid, and for that reason voluntarily surrendered three- 
fourths of the property which it purported to convey. 
This constituted a practical admission on her part that 
the title which she claimed to the property when the 
contract between the parties was made was not only un- 
marketable, but invalid. It was a circumstance which 
the plaintiff was entitled to prove as tending to show that 
the title offered was at least doubtful, and not such as 
the plaintiff was i-equired to accept. 
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The order appealed from should be affirmed and judg- 
ment absolute rendered against the defendant upon her 
stipulation, with costs in all courts. 

O'Brien, J. (dissenting). — I think the defendant's appeal 
from the judgment of the court below, reversing a judg- 
ment of the trial court in her favor, is well founded and 
should be sustained. This is an action by the plaintiff, 
the vendee of real property under an executory contract, 
to recover damages from the defendant, the vendor, for a 
breach of the contract on her part. The damage claimed 
is the sum of $500, being the amount paid down by the 
plaintiff upon the contract at the time of its execution, 
and the further sum of $166.60, being expenses incurred 
by him in examining the title, with interest on these sums 
from the 17th of March, 1892. The trial court, after a 
hearing, dismissed the complaint on the merits, but on 
appeal the judgment was reversed and a new trial 
granted. 

It does not appear from the order that the reversal was 
upon the facts, and, therefore, we must assume that it was 
upon the law. This is a short decision under section 
1022 of the Code, and in such cases the rule is well settled 
that all the facts necessary to support the judgment are 
deemed to be found, and all facts inconsistent with it, 
claimed by the defeated party, are deemed to be nega- 
tived (Amherst College v. Eitch, 151 N. Y., 282; Mardea 
-y. Dorthy, 160 N. Y., 46; National Harrow Co. v. 
Bement, 160 N. Y., 505). In the absence of some valid 
exception the only question that this court can review in 
such a case is whether upon the facts found by the trial 
court the legal conclusion followed, and in this case the 
question is whether upon the facts found the plaintiff's 
complaint should have been dismissed, as it was (Bomeisler 
V. Forster, 154 N. Y., 229). The principles governing 
actions of this character are well settled. The plaintiff 
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in this case, who is the vendee under the contract, was 
bound to show that he had performed the contract on his 
part, tendered performance to the vendor on the law day, 
and demanded performance on her part, or, failing so to 
do, he must show that such tender would have been 
useless or an idle ceremony on his part, for the reason 
that it was impossible for the defendant, the vendor, to 
perform on her part (Ziehen v. Smith, 148 N. Y., 558 ; 
Higgins V. Eagleton, 155 N. Y., 466 ; Simis v. McElroy, 
169 N. Y., 156). The findings in this case were not set 
aside and they must control the decision in this court. 
There is ne finding in the record that the plaintiff ever 
performed on his part or offered to perform or tendered 
performance ; but,* since bis complaint was dismissed, it 
must be assumed that all these facts were negatived or 
found against him. There is no finding that the defen- 
dant failed to perform or was unable to perform, but, on 
the contrary, since she succeeded on the trial, findings just 
the other way were made or must be assumed to have been 
made. That is, there is a finding in the record now be- 
fore us that the defendant was at the law day ready and 
willing to perform the contract on her part. These find- 
ings of the trial court, not having been set aside by the 
Appellate Division, are still the only findings in the case, 
and, therefore, the plaintiff is without any finding what- 
ever, either that he has performed himself or that the 
defendant, the vendor, failed to perform on her part or 
that she was unable to perform. The decision of the 
learned court below cannot, therefore, be sustained unless 
the record discloses some error of law which would have 
justified a reversal, and to my mind it is impossible to state 
any such error. When the reversal of the Appellate 
Division is upon the law, as in this case, in order to sustain 
a reversal here it must appear that some exception was 
taken on the trial raising a question of law, and that such 
question was erroneously decided (Schoonmaker v. Bon- 
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nie, 119 N. Y., 566). IVhen the court disposes of the 
issues in a case by the short decision authorized by section 
1022 of the Code, without stating separately the facts 
found and the conclusions of law as formerly, only one 
exception is provided for, and that is to the decision itself 
and not to the reasons or grounds of the decision. That 
exception enables the defeated party to review all ques- 
tions of law and fact in the case, and, if there was evi- 
dence to sustain any material fact necessary to the cause 
of action or defense of the party defeated, the court below 
may reverse the judgment upon the facts found, although, 
there also may be evidence the other way in support of 
the findings of the successful party. 

It is not claimed and it cannot be claimed that the find- 
ing in defendant's favor, to the eflfect that she was able 
and willing to perform, is without evidence to support it. 
Nor is it claimed that any improper evidence for the 
defendant was received at the trial. Hence, there is 
nothing left for this court to examine except the question 
whether any material finding of fact is without evidence 
to sustain it (Nat. Harrow Co v, Bement, Buprd), The 
learned counsel for the plaintiff does not claim that there 
is any such finding in the record,. but he has argued the 
case precisely as if the reversal, which he seeks to sustain, 
was upon the facts. It appears, however, that the learned 
trial judge, after making his decision dismissing the 
complaint, stated the grounds or reasons for the decision. 
Among other things he stated that '' there is no evi- 
dence before the court that Bernard McKenna was insane 
at the time he deeded this property to the defendant 
nor sufficient to create a reasonable doubt as to his sanity 
at this time." An exception was filed to this statement 
or remark, and that is the statement that is said to lack 
evidence to support it. The statement was that there 
was no evidence to show that defendant's grantor was in- 
sanetand not sufficient evidence to create a reasonable 
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doubt on that point. This is simply a recital by the trial 
judge of something that did not appear on the trial. It 
is not a finding of fact or a finding of any kind. It is 
simply a reason for the decision or findings previously 
stated. No such fact was in issue under the pleadings 
and no such question was in controversy between the 
parties. No such fact, if fact it may be called, existed 
when the contract was made, and it has nothing to do 
with the obligations of the parties under the contract. 
It is a mere statement of the absence of certain evi- 
dence at the trial. When it is called a finding of fact or 
of law, it is only another way of saying that there is 
no evidence in the record to show that there was no 
evidence before the court that a certain person was in- 
sane. That is, that there was no evidence to have a 
negative. But the learned trial judge found that the 
defendant's grantor was not insane, since he dismissed the 
complaint. That is a finding of fundamental fact sup- 
ported by evidence, and, it having been so found, the 
statement that there was no evidence the other way is 
wholly immaterial. When a court finds facts which con- 
trol the case it does not detract from these findings 
to state that there was no evidence the other way ; it 
rather aflirms the finding made and certainly cannot 
weaken it. It is enough that the evidence before the 
trial court justified the finding which it made that the 
defendant's grantor was not insane. It must be remem- 
bered that the issue tendered by the plaintiff in his com- 
plaint was that the defendant's grantor at the time of the 
conveyance was a lunatic, and, hence, that the conveyance 
was void and conferred no title upon the defendant. The 
plaintiff was bound to prove that allegation. It was not 
enough to create a suspicion as to his soundness of mind. 
We have seen that the only exception provided for by 
the section of the Code referred to is to the decision 
itself, and, therefore, the plaintiff took nothing by the 
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special exception to the statement of the trial judge that 
there was no evidence in favor of the contention to the 
contrary of the fact found, which was that the defendant's 
grantor was not insane. This assertion may be subjected 
to a very fair and certain test. Suppose that the court 
had made separate findings of all the facts with his gen- 
eral conclusion of law, as he might and as he was 
formerly obliged to, and after finding specifically that 
the defendant's grantor was not insane, as is now implied 
in his decision, and that finding was supported by 
evidence, as it is now in the decision, and he was requested 
by the plaintiff to find also that there was some evidence 
the other way, that is, in support of the contention that 
he was insane, and the court refused so to find, and there 
was an exception to such refusal, would that refusal to 
find as to evidentiary facts constitute grounds for reversal 
in this court ? It certainly would not so long as the 
finding in favor of the defendant was supported by 
evidence (Crim v. Starkweather, 136 N. Y.^ 637) ; and it 
was always the law in this court that a judgment could 
not be reversed for a refusal by the trial court, at the re- 
quest of the defeated party, to find even a material fact 
unless it was conclusively established (Koehler -y. Hughes, 
148 N. Y., 507), and now, since the change in the Code, 
that rule is held more strictly than ever (National Harrow 
Co. V. Bement, supra). No one claims that the fact in 
this case, if it be a fact, which was determined adversely 
to the plaintiff, was conclusively established. When the 
facts found are supported by evidence, as they are here, 
a finding that there was some or not any evidence the 
other way cannot possibly be material. This court can- 
not reverse a judgment or sustain a reversal below where 
the evidence was suflScient, for the sole reason that the 
trial court stated in his decision that there was no evi- 
dence to the contrary. That statement, whether right or 
wrong, was not a subject of exception any more than if it 
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had been made by the court upon the trial or submission 
of the case (Rutherford v. Schattman, 119 N. Y., 604. 
The case is a very plain one in this respect, that it has 
not yet been found by any court that the plaintiff per- 
formed his contract or offered to perform. Nor that the 
defendant committed any breach on her part or was for 
any reason unable to perform. How the plaintiff can 
recover in this situation I am unable to perceive. The 
plaintiff^s counsel has argued no exception taken at the 
trial, and the court has not been able to find any excep- 
tion in the record except that filed after the decision to a 
statement that there was no evidence of a certain fact 
claimed by the defeated party, and which seems to me is 
wholly insufficient as a basis for sustaining the reversal 
below. 

But quite apart from this, the statement of the trial 
judge, that there w.as no evidence that the defendant's 
grantor was insane, was entirely correct. There is not a 
shred of evidence in the case to show that he was insane, 
except the depositions contained in the lunacy proceed- 
ings taken in Ireland, where the defendant's grantor then 
lived, and when he was beyond the jurisdiction of the 
court, and which proceedings have been vacated by the 
order of the court. These depositions were hearsay and 
not admissible to prove the issue made by the complaint, 
and though they were admitted the court had the right 
to hold in the end that they proved nothing. The plain- 
tiff's counsel practically admits, as he must, that these 
written statements of persons in Ireland touching the 
mental condition of the party were not admissible to 
prove that the defendant was unable to convey good title 
at the law day. But he insists that the court, having 
admitted them, though erroneously, was bound by them, 
and could not say, as he did when deciding the case, that 
they had no probative force, and he cites a case to prove 
that proposition. (Van Dusen v. Sweet, 51 N. T., 128). 
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But it will be seen, I think, upon reading the case, that it 
holds nothing of the kind. The proposition that a court? 
if it happens to receive hearsay evidence improperly and 
against the objection and exception of the party against 
whom it was offered, cannot disregard it when deciding 
the case, does not strike me as reasonable or sound. 
Testimony which has no probative force inherently is not 
changed in character by a ruling admitting it at the trial 
against the objection of the opposite party. It is just as 
worthless after admission as it was before, and a judge 
who admitted it does not commit an error by stating in 
the decision that it proves nothing, and that as the effect 
of the statement made by the learned trial judge in this 
case as one of the reasons for his decision. When the 
plaintiff's counsel offered thQ statements of third parties 
to prove that the defendant's grantor was insane, and 
succeeded in putting them into the case against the 
objection of his opponent, he took the chances of a de- 
cision by the court that they proved nothing. The plain- 
tiff cannot now complam because the court, in deciding 
the case, refuse to give effect to incompetent testimony 
which had no tendency to prove any material fact. He 
had no right to rely upon testimony which he now admits 
and could have known at the trial to be inadmissible. 
The findings in this case, as above remarked, certainly 
sustain the judgment, and there was no error of law 
committed at the trial which justified a reversal of the 
judgment. The difKculty in the case, so far as the plain-^ 
tiff is concerned, is that whereas the court below evidently 
intended to reverse upon the facts, as it had the power to 
do, the order contains no statement to that effect. This 
is a mistake which parties frequently make, but it does 
not seem to me that the court should attempt to extricate 
them from the consequences by holding that an exception . 
to the statement of the trial judge in a short decision that 
there was no evidence of a certain fact, which he found 
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the other way, is sufficient to sustain the reversal in this 
court. 

The judgment should, therefore, be reversed and that 
of the Special Terra affirmed, with costs. 

Pabker, Ch. J. ; Bartlett, Haight, Martin and 
Werner, JJ., concur with Vann, J., for affirmance; 
O'Brien, J., dissents. 

Order affirmed, &c. 



EVERETT YOUNG, respondent, v. JOHN C. SHU- 
LENBERG, appellant. 

Court of Appeals — January, 1901. 

§370. 

Evidence, — Proof of relationship by family pedigree. 

Proof of remote family relationship, by the family pedigree, is al- 
lowed as an exception to the general rule a^inst hearsay evi- 
dence. Such family history, transmitted from one generation 
to another, by oral or written declarations, may be received in 
evidence to prove family relationship, when it is first shown 
that the person making the declarations was a member of the 
family and that he is dead, incompetent or beyond the jurisdic- 
tion of the court. Slight proof of relationship of such person is, 
however, sufficient, and the presumption of his death will follow 
when, from lapse of time, it would be contrary to the course of 
nature that he should be living. 

It was accordingly held that a deed executed in London in 1817 and 
acknowledged before the United States Minister, purporting to 
convey lands in question in this State, which recited that a 
person of the same name as one of the grantors had died in 
London, intestate, seized of the premises, leaving the grantors 
as his widow and heirs at law, which deed and others constitut- 
ing a chain of title from the State had all been recorded and 
were in the possession of the last grantee, was sufficient to raise 
the presumption that the widow who had acknowledged the 
deed was not living, and to establish, in the absence of any re- 
butting evidence, the facts recited therein, viz. : that the 
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former owner had died intestate, leaving her and the other 
grantors as his widow and heirs at law. 
{Decided January ^ 1901.) 

Appeal from a judgment of the Appellate Division of 
the Supreme Court, in the Third Judicial Department 
aiBrming a judgment entered upon a verdict. 

Cla7'k Z. Jordan for appellant. 

Andrew J. NelUs for respondent. 

Vann, J. — The complaint charges the defendant with 
unlawfully entering upon lands of the plaintiff and cut- 
ting down and carrying away a large number of trees 
therefrom. Neither by his answer nor evidence did the 
defendant claim the right to enter upon the land in ques- 
tion or to cut trees thereon, but he put at issue the entry 
by himself, as well as the title of the plaintiff. The land 
upon which the alleged trespass was committed was vir- 
gin forest in the County of Fulton that had never been 
so inclosed, cultivated or used as to constitute an adverse 
possession (Code Civ. Pro., sec. 370). The plaintiff proved 
a record title thereto, commencing in 1794, when letters 
patent were granted by the State of New York, and ex- 
tending through various mesne conveyances until 1872, 
when the apparent title vested in William Claflin, of 
whom in September, 1893, the plaintiff purchased by a 
contract which imposed upon him the duty of paying the 
annual taxes and gave him the privilege of cutting and 
carrying away timber upon certain conditions. He cut 
8,000 or 10,000 logs every year on the tract and had such 
possession only as may be implied from the foregoing facts 
(Machin v. Geortner, 14 Wend., 239 ; Hunter v. Starin, 
26 Hun, 529). 

The attack made upon the title by the defendant is 
that there is no legal evidence to show that Anne EUice 
and six others, all residents of England, who, in July, 1817, 

24 
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conveyed 200,000 acres, including the locus in quo^ in con- 
sideration of £20,000, were the widow and heirs at law 
of Alexander EUice, also a resident of England, who took 
title from the patentees in 1795. It appeared, however, 
that the six deeds, constituting the chain of title from the 
State, had all been recorded, and that they were all in 
the possession of Mr. Claflin, the last grantee, who kept 
them together as muniments of his title. It further ap- 
peared that the deed of 1817, which was acknowledged 
in London before the Minister of the United States to 
Great Britain, recited that Alexander EUice, of London, 
died intestate and seized of said premises, leaving the 
grantors as his widow and heirs at law. 

Whether Anne Ellice was the widow and her cogrant- 
ors the heirs at law of Alexander Ellice was a question 
of pedigree, which, owing to the difficulty of producing 
living witnesses to prove remote events, is an exception to 
the rule excluding hearsay evidence. Pedigree is the his- 
tory of family descent, which is transmitted from one , 
generation to another by both oral and written declara- < 
tions, and unless proved by hearsay evidence it cannot, 
in most instances, be proved at all. Hence, declarations { 
of deceased members of a family, made an^ litem motenty I 
are received to prove family relationship, including mar- } 
riages, births and deaths, and the facts necessarily result- 
ing from those events (Eisenlord v. Clum, 126 N. Y., 552 ; 
Jackson v. Cooley, 8 Johns., 128 ; Jackson v . King, 5 
Cow., 237 ; Jackson v. Russell, 4 Wend., 543, aff'd, mb 
norru Russell v. Jackson, 22 Wend., 277 ; Greenleaf s 
Ev., 14th ed., sees. 103, 104 ; Wharton's Ev., 3d ed., sees. 
201 et seq. ; Rice on Ev., sec. 220). Recitals, in an an- 
cient deed, admissible in evidence without proof of co- 
temporaneous possession, may be proved as against per- 
sons who are not parties to it, and who do not claim under 
it (Greenleaf v. B., F. & C. I. RR., 132 K Y., 408 ; Fulk- 
orson V. Holmes, 117 U. S., 389 ; Deery v. Cray, 72 U. S., 
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795 ; Doe v. Davis, 10 A. & E., 314; 18 Am. & Eng. 
Encyc, 263, 266). 

Before the declarations can be received, however, as 
evidence of pedigree, it must appear that the person mak- 
ing them was a member of the famil}' and that he is dead, 
incompetent, or beyond the jurisdiction of the court. 
Therefore, before the declarations of Anne EUice, as con- 
tained in the recital of her deed, could be received in 
evidence on the question of pedigree, it was necessary for 
the plaintiff to show that she was a member of the family 
of Alexander Ellice, and that she could not I>e produced 
or testify owing to one of the contingencies named. 
While the law required that her relationship to the 
Ellice family should be shown by evidence independent 
of her own declarations, still, as was recently held in an 
important case, " but slight proof of the relationship will 
be required, since the relationship of the declarant with 
the family might be as difficult to prove as the very fact 
in controversy " (Fulkerson v. Holmes, 117 U.S., 389, 397). 

The proof of such relationship rested upon the identity 
of the family name, the certificate of acknowledgment 
before the United States Minister, and the custody by the 
proper party of the deeds showing title in Alexander 
Ellice by conveyances running back to and including the 
original patent. The acknowledgment of a deed from 
persons describing themselves as heirs, taken before the 
Mayor of London, and the custody of letters patent, were 
regarded as circumstances of importance in two early 
cases in this State (Jackson v. Cooley, supra ; Jackson v. 
King, supra). We think that the facts stated, together 
with the further fact that at the time of the trial eighty 
years had elapsed since the acknowledgment of the deed, 
were sufficient to establish, in the absence of rebutting 
evidence, that Anne Ellice and her co-grantors were mem- 
bers of the family, and, hence, in a position to speak on 
the subject of pedigree. While the evidence was not 
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Strong, the difficulty of producing better evidence owing 
to the distance between the last known residence of the 
foreign grantors and the place in which the parties resided 
and where the trial was had, should not be lost sight of 
(Wharton's Ev., sees. 204, 216 and cas^ cited). It was 
p;*operalso to take into consideration the fact that no 
adverse claim had ever been made to the land, and that 
even the defendant made no claim thereto, but stood be- 
fore the court as a naked trespasser, unless he could 
pick some flaw in the title of the plaintiff. 

As continuity of residence is presumed in the absence of 
evidence, we must assume that Anne Ellice, if living at 
the time of the trial, was beyond the jurisdiction of the 
court, but owing to the long lapse of time the presump- 
tion is that she was not then alive. While existence at an 
antecedent date gives rise to a presumption of existence 
at a subsequent date, it continues only for a reasonable 
period, for it is obvious that a point of time must ulti- 
mately be reached when such a presumption must give 
place to its opposite. As was said by Mr. Justice Field 
in Montgomery v. Bevans (1 Sawyer, 653, 667), " There 
must be some period when the presumption of the con- 
tinuance of life ceases, and the presumption of death 
supervenes." The death of a person may be presumed to 
have happened prior to a given date where it would be 
contrary to the ordinary course of nature that he should 
be living at that time (Sprigg v. Moale, 28 Md., 497). In 
Doe V. Michael (17 A. & E., 276), Lord Campbell said, 
" Seeing that the entry bears date more than fifty years 
before the trial, proof of the death of the person signing 
it was unnecessary. Under such circumstances, in the 
absence of evidence to the contrary, it is to be presumed 
that he is dead." So, Lord Mansfield in Kowe v. Has- 
land (1 W. Black, 404) declared that, " in establishing a 
title upon a pedigree, where it may be necessary to lay a 
branch of the family out of the case, it is sufficient to 
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show that the person has not been heard of for many 
years, to put the opposite party upon proof that he still 
exists." And Lord Eilenborough in Doe v. Jesson (6 
East 80, 85), referring to the Statutes of 19 Car. 2, c. 6 
and 1 Jac. 1, c. 2, said that " the presumption of the 
duration of life, with respect to persons of whom no 
account can be given, ends at the expiration of seven 
years from the time when they were last known to be 
living." 

Mrs. Ellice acknowledged the deed under consideration 
in the year 1818, when she is presumed to have been of 
full age, so that if living at the time of the trial she must 
have been more than 100 years old. While such an age 
is sometimes attained by human beings, it is opposed to 
the common experience of mankind and so exceptional as 
to throw the burden of proof upon the party asserting it. 
In the absence of evidence, we think it should be pre- 
sumed that Mrs. Ellice was not living at the time of the 
trial, the same as various presumptions are indulged in by 
courts founded upon the course of nature and general ob- 
servation (O'Gara-v. Eisenlohr, 38 N. Y., 296 ; Oppenheira 
V. Wolf, 3 Sand. Ch., 571 ; Sheldon 'y. Ferris, 45 Barb., 
124; Matter of Ackerman, 2 Rcdf., 521 ; Lessee of Allen 
V. Lyons, 2 Wash. C. C. Kep., 475 ; Carter v. Tinicam 
Finishing Co., 77 Pa. St., 310; Thomas v. Visitors of 
Frederick Co. School, 7 Gill & J., 369). 

Cases of pedigree are peculiar in that they depend al- 
most exclusively upon presumption, which is a process of 
probable reasoning from facts established or judicially 
noticed (1 Best on Ev., 411). While presumptions " should 
be weighed with care and applied with caution " in all 
cases, in a case involving a transaction which occurred 
nearly three generations ago, necessity may compel their 
use in order to prevent a failure of justice. The diffi- 
culty of proof by the party asserting the fact, as well as 
the attitude of the party denying it, should be considered, 
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and the former, aided by resort to presumptions, when 
supported by strong reasons, where the latter makes no 
claim to the subject of litigation, but attempts to defend 
a wrong inflicted upon some one by insisting that it may 
not have been the plaintiff whom he wronged, but some 
person unknown. 

We think the plaintiff established aright to recover by 
evidence which was competent under the circumstances 
of the case, and, after examining all the exceptions, we 
affirm the judgment appealed from, with costs. 

Parker, Ch. J. ; Bartlett, Haight, Martin, Cullen 
and Werner, JJ., concur. 

Judgment affirmed. 



EDWAKD P. HATCH, appellant, v. JOHN LEON- 
ard, respondent. 

Court of Appeals — February, 1901. 

§§519,723. 

Pleading — Implied agency of wife to hind htuband for necessaries. 

In an action to recover for the purchase of goods alleged in 
the complaint to have been sold and delivered to the defendant, 
through his wife as his agent, if it be established as matter of 
defense upon the trial that the defendant and his wife were 
not living together at the time, and that he had not authorized 
the purchase, the plaintiff may then show, without any express 
allegation in the complaint to that effect, that the goods sold 
were necessaries. This is not proving a different cause of 
action than the one alleged, but simply showing facts from 
which the law will imply an agency on the part of the wife to 
pledge the husband's credit. 

{Decided February, 1901.) 

Appeal from a judgment of the Appellate Division, 
First Department, affirming a judgment of the trial court 
dismissing the complaint. 
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The complaint alleged that "between October 6, 1896^ 
• and December 10, 1896, plaintiff, doing business as afore- 
said, sold and delivered to defendant, and at his request, 
certain merchandise, said sale and delivery being to, and 
said request and proipise to pay therefor being made by 
the wife of defendant, defendant's agent, and said mer- 
chandise, to wit, dry goods, being of the value of $335.85, 
which sum defendant promised to pay therefor to 
plaintiff, as aforesaid. That no part of said sum has 
been paid." 

All of the allegations of the complaint were put in 
issue by the answer, the fifth paragraph of which reads 
as follows : " For a further separate and distinct defense 
defendant alleges that at all the times mentioned in said 
complaint, and for many years prior thereto, defendant 
and his said wife had and do now live separate and apart 
from each other, and that during all of said times defend- 
ant reasonably supplied her with means to obtain a 
home with the usual comforts, necessaries and support, 
and that of her children." 

Upon the trial it appeared that the defendant and his 
wife had lived separate and apart from each other for a 
number of years, and plaintiff attempted to show that 
the articles furnished to defendant were necessaries for 
the wife and her children, but the court excluded the evi- 
dence, holding that it was not admissible under the com- 
plaint, because it tended to prove an entirely different 
cause of action from that alleged therein. Afterwards 
the complaint was dismissed for want of proof, and the 
judgment entered thereon was affirmed at the Appellate 
Division. 



Edward W. S. Johnson for appellant. 
Brainanrd ToUea for respondent. 
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Parker, Ch. J. — We have decided at this term of court 
that in an action to recover against an infant for goods^ 
sold it is not necessary to allege in the complaint that 
the articles furnished were necessaries. As a foundation 
for that decision we called attention to the practice as it 
obtained at common law in an action to recover for neces- 
saries furnished an infant, which was that the declaration 
need contain only counts as in an action for debt, for 
board and lodging, or goods furnished (Goodman v. 
Alexander, 165 N. T., 289). Precisely the same rule 
applies to a complaint in an action to recover for neces- 
saries furnished to a wife. This complaint alleged that 
the plaintiff " sold and delivered to defendant at his re- 
quest certain merchandise, * * * to wit, dry goods, being 
of the value of $335.85, which sum defendant promised 
to pay therefor to plaintiff, as aforesaid. That no part 
of said sum has been paid." It will be observed that the 
complaint alleges a sale of goods to defendant, and if it 
contained no reference whatever to defendant's wife it 
could not be questioned that plaintiff could prove under 
it that the goods were purchased by the defendant's wife 
for the use of herself and her children, and that they 
were necessaries within the Goodman case {supra). But 
as the plaintiff alleged more in the complaint than was 
necessary, namely, that the purchase was made by the 
defendant's wife as defendant's agent, it is claimed that 
the plaintiff cannot recover except by proving an express 
agency, and that evidence tending to show facts from 
which the law will imply an agency is an attempt to 
prove a different cause of action. A brief examination 
will show that this position is not well taken. It should 
be noted that as to the matter of agency the complaint 
simply alleges that the wife was the defendant's agent. 
It does not allege that the defendant had expressly 
authorized her to make the purchases ; but, instead, the 
draughtsman was contented with alleging the fact of 
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agency, and the allegations of the complaint are satisfied, 
therefore, by proving either an express agency or the 
facts from which the law implies an agency. An ex- 
press agency was not proved ; for it does not appear 
from the evidence that the defendant ever authorized hjs 
wife to make any of the purchases, nor does it show that 
they were living together as husband and wife, but in- 
stead the fact distinctly appears that they were living 
separate and apart from each other. Nevertheless, it 
was possible that the plaintiff could have proved facts 
from which the law would imply an agency on the part 
of the wife to purchase these goods for her husband. 
For, notwithstanding the separation of husband and wife, 
the latter is bound to support the former, together with 
her children, in the absence of either an agreement or a 
decree of the court relieving him from that burden, and 
in such a case, if the wife purchases only' those things 
which may be held to be necessaries, the law implies an 
agency on her part to make the purchase on the husband's 
credit. 

The authorities cited as holding otherwise, as I read 
them, are not at all in conflict with the views so far ex- 
pressed, but on the contrary, confirm them. 

The 'case of Montague v. Benedict (3 B. & C, 631), so 
far as appears* from the report, was an action for jewelry 
furnished to the wife of the defendant. The complaint 
was the ordinary one in assumpsit for goods sold and de- 
livered. The plea was the general issue. There the 
plaintiff was non-suited, it is true, but not until after the 
evidence on both sides had been introduced, and the real 
question involved was whether, under the evidence ad- 
duced, the goods were necessaries. 

In Clifford v. Laton (3 C. &. P., 426) it appeared that 
the defendant's wife,^ who personally ordered the goods, 
was living apart from her husband. The complaint was 
for goods sold and delivered, and the plea was the gen- 
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eral issue. No objection was made as to the sufficiency 
of the declaration. 

In Baker v. Barney (8 Johns, 72) the defendant had 
parted from his wife by consent, but, nevertheless, was 
held liable in an action for goods sold and delivered, being 
necessaries sold to the wife. 

In Cromwell v. Benjamin (41 Barb., 558) the action 
was brought to recover the valueof a bill of goods fur- 
nished by the plaintiff to the defendant's wife and chil- 
dren. It was there said : ** If the liability of the hus- 
band for necessaries furnished to his wife rested solely on 
the ground of an agency in fact, express or implied, it 
would be somewhat difficult to sustain the report of the 
referee in this case. * * * £ut the husband may he 
liable for necessaries furnished to the wife^ in certain cases 
though the existence of an agency or assent j eatress or 
implied infact^ is wholly disproved hy the evidence^ and 
this upon the ground of an agency implied in law^ though 
there can he none presumed infactP 

The plaintiff, claiming that the facts existed in this 
case from which the law would imply an agency on the 
part of the wife to purchase the goods in question, at- 
tempted to prove such facts, but they were excluded by 
the court on the ground that they were not admissible 
under the pleadings, and the exceptions taken to such 
rulings entitle the plaintiff to a reversal of the judgment. 



Gray, J. (dissenting). — The complaint alleged that 
certain dry goods were sold and delivered between 
October 6, 1896, and December 10, 1896, " to defendant 
and at his request ; * * * said sale and delivery being to, 
and said request and the promise to pay therefor being 
made by, the wife of defendant, defendant's agent." The 
answer denied the delivery of the merchandise at plain- 
tilFs request, or that the defendant's wife was. his. agent 
or had any authority to purchase the goods fpr him. 
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When the trial was reached the plaintiff's counsel, in his 
opening, stated that defendant and his wife had not 
been living together for some eight years prior to the sale 
of the goods. That fact was also testified to by 
defendant's wife, called as plaintiff's witness, and further, 
she testified that during that period the defendant had 
been making her a monthly pecuniary allowance. After 
proving the delivery of the goods to the defendant's 
wife, plaintiff's counsel offered no evidence to prove any 
agency for, or authority from, the husband; but he 
sought, by the testimony of the wife, to show that the 
goods furnished were necessary for her use or comfort 
and that of her children. This testimony was excluded, 
upon the defendant's objection that the action was not 
brought to recover for "necessaries," but was brought 
upon the idea of an agency in the wife to bind her 
husband. 

At the conclusion of the plaintiff's cAse a motion was 
made to amend the complaint so as to allege that the 
goods were necessary for the defendant's wife and 
children, which was denied, upon the ground that it 
would change the cause of action. The defendant's 
motion for a dismissal of the complaint, upon the ground 
that no agency, either express or implied, had been 
established, was granted. 1 do not see how Goodman v. 
Alexander is controlling. That was an action against the 
infant to whom the goods were sold. 

The cause of action stated in this complaint was one 
depending upon the allegation of the agency of the 
defendant's wife. That was the issuable fact, and, if it 
could be established by evidence, the allegation was 
sufiBcient, within the requirement of the rule of pleading 
that the facts are to be stated which call into operation 
the rules of law imposing a duty upon the defendant and 
the consequent liability for his default. .No attempt, 
however, was made upon the trial to establish such an 
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agency. No proof was excluded which tended to 
show that the defendant's wife was, expressly or im- 
pliedly, authorized to contract for him. The evidence, 
which was excluded by the trial judge was offered to 
show that the articles were necessary to her support 
and comfort, or to that of the children ; with the view, 
presumably, of sustaining the right of the plaintiff 
to recover for supplying what the defendant was in 
duty bound to supply. That was quite a different theory 
of liability and one which was not suggested by the 
complaint. If the plaintiff's right of recovery rested upon 
such a ground, then it was incumbent upon him to state 
in his complaint the facts, in order that the defendant 
might be apprised of what he must meet upon the trial. 
To seek to charge a defendant with a liability for the 
acts of his agent is one thing and to seek to charge him 
with a liability arising out of hi3 non-fulfilment of some 
social duty or obligation, implied by the law, is another 
thing. They constitute different causes of action and 
necessitate different methods of proof. If, by resort to 
legal fictions, the wife may be regarded as her husband's 
agent, and invested with an implied authority as such to 
bind him in contracting for necessaries which he fails to 
supply, still, in such a case, the rules of pleading would 
not, in my judgment, be satisfied by stating the mere 
legal conclusion without the facts from which it is 
asserted. But, as that fiction of agency, essentially, 
depends upon the cohabitation, or the living together of 
the parties, it was at once destroyed by the statement of 
the plaintiff's counsel, upon the opening of the trial, that 
they had been separated for several years, a fact sub- 
sequently established by the plaintiff's proof. Therefore, 
the case was one where the plaintiff could not prove his 
allegation of an agency, and in lieu of that sought to 
recover upon another ground, namely, the liability of a 
husband for necessaries supplied to his wife. * 
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Whatever presumption of authority in the wife is to 
be inferred from cohabitation, her separation from her 
husband necessarily negatives that presumption. While 
they live together, when she purchases necessaries for 
herself or family, the law will presume that she had the 
authority of her husband for doing it and she is privi- 
leged to pledge the credit of her husband. It is the co- 
habitation or living together of the parties in their 
marital relation upon which the law founds the duty of 
the husband ; and, in the case of his neglect to perform 
it, sustains the right of another to recover for supplying 
necessaries to his wife. The principle is then applicable 
of an implied authority in her to bind her husband (see 
Montague v. Benedict, 3 B. & C, 631 ; Blowers v. Stur- 
tevant, 4 Denio, 46 ; Cromwell v. Benjamin, 41 Barb., 
558 ; Evans v. Sweetster, 101 Mass., ; Reeve's Domes- 
tic Relations, 4th ed., pp. lli^ etseq.) 

Whatever the implied authority of the wife to bind 
her husband in the purchasing of such necessaries as are 
reasonable, in view of her social status or condition, the 
separation or non-cohabitation of the parties essentially 
changes the legal situation. If the separation is not due 
to her misconduct, the husband will continue to be bound 
to furnish her with those things which are reasonably 
necessary for her or their children, and, if he fails in 
that respect, she will be entitled to a general credit to 
that extent ; but the theory 6r implication of any agency 
in her is negatived by the fact of the* separation. If she 
is not expressly authorized, as any other person might 
be, to act as his agent ; or, if her contracts are not rec- 
ognized and ratified by him, his liability must rest upon 
a diflFerent ground. It must rest upon the duty which 
the law has always recognized as being imposed upon 
him, by virtue of their marital relation, to supply her 
with what she needs in her condition of life. His fail- 
ure to perform that which law and duty require of him 
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confers upon her authority to act, to the extent that it 
may be necessary to provide herself and her family with 
the reasonable necessaries of life. 

In applying these principles to the case at bar, we see, 
in view of the separation of the defendant and bis wife, 
that the presumption of an agency in her to make him 
liable upon her contracts for necessaries was negatived. 
She was in no sense his agent. If he was liable at all it 
was because of a state of facts which it was incumbent 
upon the plaintiff to allege. It is the office of the com- 
plaint to state concisely the facts constituting the plain- 
tiff's cause of action in order that the defendant may be 
prepared for the trial of the issue tendered. I think the 
trial judge committed no error in refusing to permit the 
plaintiff to amend his complaint and in non-suiting him 
for failure of proof. However liberal the construction 
which the Code of Procedure permits to be given to the 
pleadings, in the interest of substantial justice, the rule 
that a party who comes into court with one cause of 
action cannot recover on another and different one is 
unchanged. The power of the trial court to amend 
upon the trial is limited to a case where the amendment 
does not change, substantially, the claim or defense 
(Code of Civ. Pro., sec. 619, 723 ; South wick v. First 
Nat. Bank, 84 N. Y., 420 ; Reed v. McConnell, 131 N. Y., 
425). If the plaintiff's allegation is unproved in its en- 
tire scope, upon which he rested his right to recover, 
there is a failure of* proof, and no judgment in his favor 
could stand. 

I think the judgment should be affirmed. 

Maktin, Culj.en and Werner, JJ., concur with Par- 
KER, Ch. J., for reversal ; Bartlett and Vann, JJ., con- 
cur with Gray, J., for affirmance. 

Judgment reversed ; new trial granted ; costs to abide 
event. 
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WALKEE WINSTON", appellant and respondent, v. 
LILLIE WINSTON, respondent and appellant. 

Court of Appeals — February 5, 1901, 

§ 1758, subd. 4. 

DitHJree— Foreign Judgment void as against non-resident defendant 
— evidence of prostitutes and hired detectives. 

A judgment of divorce of an Oklahoma court, rendered on construc- 
tive service of process against a non-resident and non-appearing 
defendant, is invalid, and the subsequent marriage of the 
divorcee creates a meretricious relation between the contracting, 
parties. 

The rule heretofor announced by this court, that in actions for 
divorce the evidence of prostitutes and of liired detectives 
should be corroborated to authorize judgment against the de- 
fendant, is not a rule of evidence, but one for the guidance of 
the judicial conscience, and if judgment is rendered upon such 
evidence and subsequently affirmed by the Appellate Division 
the controversy should be deemed closed as to this court. 

(Decided February, 1901.) 

Appeal from a judgment of the Appellate Division, 
First Department, affirming a judgment entered upon 
the report of a referee. 

John J. Crawford for plaintiff. 

Theodore Baumeister for defendant. 

Gray, J. — The plaintiff brought this action in order to 
obtain a judgment of absolute divorce from the defendant, 
upon the ground of her adultery. The defendant denied 
the allegations of the complaint and set up two defenses. 
She made recriminatory charges against the plaintiff, to 
the effect that he had been guilty of adultery, and set 
up a decree of divorce from the plaintiff, procured by 
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her in the courts of the territory of Oklahoma, which 
authorized her remarriage. The referee, before whom 
the trial was had, dismissed the complaint upon the 
ground that, notwithstanding the plaintiff had made out 
a case against the defendant, he, himself, was proved to 
have been guilty of similar misconduct. Upon the re- 
port of the referee it was adjudged, in the first place, 
that the Oklahoma divorce was invalid, and, in the next 
place, that the complaint was dismissed upon the merits. 
From this judgment both parties appealed ; the plaintiff, 
because of the dismissal of the complaint, and the defend- 
dant, because of the adjudication with respect to the 
Oklahoma divorce. The Appellate Division, in the 
First Department, affirmed the judgment and both parties 
have taken cross-appeal to this court from the judgment 
of affirmance. 

The evidence showed the Oklahoma decree of divorce,, 
relied upon by the defendant, to have been invalid, be- 
cause obtained without personal service of process upon 
this plaintiff, the defendant therein. The offense charged 
by the complaint against the defendant had consisted in 
the latter's marriage, after the Oklahoma decree, with 
the co-respondent named, and the question was whether 
the relation thus established was lawful in its nature, or 
meretricious. That a judgment, rendered upon the con- 
structive service«of process, is without force against the 
personal statue of a non-resident and non-appearing de- 
fendant has been frequently the subject of judicial discus- 
sion, and that the divorce decree in question was without 
jurisdiction as to this plaintiff, always a resident of this 
State, cannot be questioned under the authorities (Lynde v. 
Lynde, 162 N. Y., 405, 412; Atherton v. Atherton, 
155 N. Y., 129 ; O'Dea v. O'Dea, 101 N. Y., 23 ; People v. 
Baker, 76 N. Y., 78). The defendant, however, seeks to dis- 
tinguish this case through the feature of an agreement 
made between herself and her husband, prior to the time 
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when she went to Oklahoma and procured her divorce, 
which authorized her " to live separate and apart from 
her husband," and " to reside from time to time in such 
place and places as she might think proper." It is argued, 
in her behalf, that she had acquired such a stahcs as a 
resident of Oklahoma as to make the decree available to 
her. Whatever there is claimed to be of force in the 
argument, it is needless to discuss it ; for the finding of 
the referee is that she never had been a resident of Okla- 
homa, as there was evidence upon that point which 
would' support such a finding it is conclusive upon us, since 
the affirmance of the judgment by the Appellate Di- 
vision. 

Upon the plaintiffs appeal the question is made 
whether the evidence to establish his guilt was sufficient 
in law. If he had been guilty of adultery, then he was 
not entitled to the divorce prayed for (Code Civ. Pro., 
sec. 1758, subd. 4). That evidence was given, in part, by 
three detectives, who were employed to watch the plain- 
tiff and to report his conduct, and, in part, by a woman, 
who had charge of that portion of the house in which 
was the room where the detectives testified to finding 
the plaintiff under the criminating circumstances. The 
testimony of the detectives was to the effect that the 
plaintiff was followed, and with a woman, not the defend- 
ant, went into a certain house in the City of New York, 
and that they found him and the woman together in a 
room under circumstances which would warrant the in- 
ference of their illicit relations. It is contended that, 
within the doctrine of certain cases in this court, their 
testimony was insufficient as evidence, unless corrob- 
orated. The reference is to the cases of Moller v. Mol- 
ler (115 K T., 466), and McCarthy v. McCarthy (148 N. T., 
235), where a very salutary rale was prescribed for the 
govemanoe of courts in such oases, that the evidence of 
detectives or of persons of so wholly debased a character 
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as are prostitutes, which is adduced as the basis for the 
rendition of a judgment with such serious consequences, 
should receive some corroboration in order to command 
the judicial confidence. The rule of those cases, how- 
ever, is not a rule of evidence, but one for the guidance 
of the judicial conscience. It is not one which affects a 
judgment rendered upon evidence and affirmed upon re- 
view by the Appellate Division. However the evidence 
may be criticised with respect to its character or to its 
weight, if it was such as to support the conclusions of the 
trial judge, or referee, and the judgment recovered is sub- 
sequently affirmed, the controversy should be deemed 
closed in this court, ^f we were to assume, however, 
that the question is open to us whether the proofs below 
amounted to evidence which would support a judgment, 
we should say that there was corroboration of the detec- 
tives' evidence. The corroboration which such evidence 
should receive must, simply, be such as to justify a belief 
that the incriminating testimony given is true. Slight 
corroboration would be sufficient. Here it is found in 
the testimony of the woman who had charge of the 
house in which the plaintiff was found by the detectives. 
Her testimony was that the detectives were in the house 
on the night in question ; that one of them asked to see 
the plaintiff ; that she took him to his room, rapped on 
the door and heard him respond, and that she " heard 
some disturbance after that." She did not see the woman 
in the room ; but it was not essential that that fact, 
while a material one in the case, should be testified to 
by her. Her testimony established, if believed, the 
material fact of the presence of the detectives in the 
house and of that of Winston. 

The plaintiff did not take the stand to deny the testi- 
mony of the detectives, and, in our judgment, there was 
that corroboration of the testimony which the referee 
might be satisfied with. 
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The judgment should be affirmed, but without costs to 
either party. 

Parker, Ch. J. ; O'Brien, Haioht, LAin>OK, Cullen 
and Werner, JJ., concur. 

Judgment affirmed. 



IN THE MATTER OF THE JUDICIAL SETTLEMENT OF THE AC- 
COUNT OF JAMES EEGAN, executor, &c. 

Supreme Court — Appellate Division — First Depart- 
ment — February, 1901. 

§ 66. 

Jurisdiction of Surrogate Court — lien claimed by Attorneys upon 

shares of an estate adjudged to their clients under a decree of 

distribution. 

A Surrogate's Ck>urt has not jurisdiction to set aside satisfaction 
pieces of a decree of distribution and releases given by the dis- 
tribution to an executor, on the ground that such satisfaction 
pieces and releases were procured by the executor and given by 
the distribution in fraud of the rights of the attorneys of the 
latter in the proceeding in which the decree was entered. 

{Decided February, 1901.) 

Appeal from an order of the Surrogate's Court in the 
County of New York setting aside certain satisfaction 
pieces of a decree of distribution and certain releases 
given b}^ the distributees to an executor on the ground 
that such releases and satisfaction pieces were procured 
by the executor and given by the distributees in fraud 
of the rights of the attorneys of the latter in the proceed- 
ing in which the decree was entered. The order ap- 
pealed from also authorized the enforcement of the 
decree to the extent of the claim of the attorneys. 

The questions presented arise upon facts of which a 
summary is as follows : Proceedings against James 
Regan, executor of and trustee under the last will and 
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testament of John Feehan, were taken by the children 
(legatees) of the testator to compel him to account as 
such executor and trustee. He had for a long time neg- 
lected or failed to account, and the children of the 
testator could obtain no information from him concern- 
ing the estate. They employed the firm of Adams & 
Hyde, attorneys at law, to institute the proceeding in 
the Surrogate's Court to compel the accounting. It 
does not appear that any specific agreement for com* 
pensation for services to be rendered was made with 
those attorneys, but there was, in any event, an implied 
promise to pay what those services would be worth. 
There is in the record a schedule annexed to a petition, 
hereafter to be referred to, in which it is stated that two 
of the children of the testator employed the attorneys 
named for themselves and the other children, legatees 
under their father's will, and they stated that, being 
without means, they could not pay a retainer, but would 
pay a liberal fee out of the money which the executor 
should pay to them, if it was found that he had assets in 
his hands for distribution. Under their employment the 
attorneys began the proceeding in the Surrogate's Court. 
They compelled the executor to present his account and 
file an inventory of the estate. After a contest the pro- 
ceeding terminated (in December, 1898) in a decree 
made by the Surrogate of the County of New York, in 
which it was found that the cash in the hands of the ex- 
ecutor and trustee for distribution on January 31, 1898, 
was the net sum of $7,610.35, and the executor was re- 
quired forthwith to pay to five of the testator's children 
named therein, each the sum of $1,522.07, and also to 
pay to them jointly the sum of $590.60 for costs and dis- 
bursements. That decree was entered on the 10th day 
of December, 1898. In the proceeding which resulted in 
the entry of that decree the attorneys for the Feehan 
children rendered meritorious and valuable services, and 
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it fully appears that the favorable result of the account^ 
ing to these children was due altogether to the efforts of 
the attorneys they employed. After the entry of the de- 
cree, and on or about the 10th of January, 1899, a receipt 
for costs awarded by the decree was given to the execu- 
tor, and a release and discharge from all claims therefor 
was executed under seal by each of the five children, was 
acknowledged before a notary public and delivered to 
the executor, and on the same day each of the five chil- 
dren executed under his or her hand and seal an instru- 
ment acknowledging the receipt from the executor, by 
each, of the sum of $1,522.07, paid in accordance with 
the direction of the decree, and each of the instruments 
contained the following clause : 

" I do hereby expressly acknowledge the receipt of the 
said sum from the said James Began, as executor and 
trustee as aforesaid, and forever release and discharge 
him from all claims therefor." On the 11th of January, 
1899, the clerk of the Surrogate's Court made a certifi- 
cate showing the satisfaction of the decree of December 
10, 1898. and that certificate was filed in the New York 
County Clerk's ofiSce on the same day, thus making a 
record of the complete satisfaction of all the provisions 
of the decree entered upon the final accounting. The re- 
ceipts, releases, or satisfaction pieces, and the certificate 
of the clerk of the Surrogate's Court were all made, exe- 
cuted and filed without the knowledge of the attorneys 
for the Feehan children, and those attorneys claim that 
the instruments were procured by the executor upon a 
compromise and settlement made with the children for a 
sum less than that required to be paid them by the de- 
cree ; that the settlement was made coUusively and in 
fraud of the rights of such attorneys ; that it was made 
by the executor after notice served upon him by the 
attorneys that they held an assignment of the right, title 
and interest of the five children in and to the assets of 
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the estate of their father, and that the attorneys also had 
a lien on the distributive share of each of such childroA 
for compensation. That notice was given in writing on 
the 4th of November, 1898. It does not appear that 
there was any actual assignment of the shares made, but 
that the notice of the claim of Hen ivas given is abun- 
dantly proven. The attorneys did not discover until the 
12th of January, 1899, that the settlement and compro- 
mise above mentioned had been made by the executor 
with the Feehan children. Thereafter the attorneys 
brought an action in the City Court against the Feehan 
children to recover the value of the services rendered 
them in the accounting proceeding in the Surrogate's 
Court and that action resulted in a judgment in favor of 
the plaintiff's therein for the sum of $2,083.24, upon 
which an execution was issued and returned unsatisfied. 
Thereafter, and in June, 1899, the attorneys applied by 
petition to the Surrogate of the County of New York 
setting forth the material facts and praying that a cita- 
tion be issued to Eegan to show cause why the records of 
the Surrogate's Court should not be corrected, why a 
memorandum of the satisfaction of the decree made at 
the foot thereof and signed by the clerk of the Surrogate's 
Court should not be stricken from the decree, and why a 
paper purporting to be a transcript of the decree and 
filed in the office of the Clerk of the County of New York 
should not be set aside to the extent of the petitioners' 
claim or lien, with interest thereon, and why the satis- 
factions of the said judgment should not be set aside and 
why other relief should not be granted. The executor 
answered the petition by affidavit, and, the matter coming 
on to be heard before the surrogate, an order was made 
directing that the records of the Surrogate's Court be 
corrected and amended by striking there from a memo- 
randum at the foot of the decree to the effect that the 
decree was satisfied of record, and to amend the same so 
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that " said decree is satisfied except as to the sum of 
$2,083.24, with interest from May 17, 1899 " ; by further 
directing that the satisfaction of the decree filed in the 
Surrogate's Court be vacated and set aside " to the ex- 
tent of $2,083.24, with interest from May 17, 1899, which 
sum is the lien of the petitioners upon said decree " ; that 
the certificate of the clerk of the Surrogate's Court ap- 
pended to the transcripts of the decree to the effect that 
the decree was satisfied of record, and which transcripts 
and certificates were filed in the office of the Clerk of the 
County of New York on the 11th day of January, 1899, 
be vacated and set aside to the extent before referred to, 
and the county clerk was ordered to mark upon the cer- 
tificates and each of them the fact that the same and 
each of them is vacated and set aside as aforesaid, that is, 
to the extent of $2,083.24, with interest as aforesaid, and 
that the petitioners (Messrs. Adams & Hyde) are author- 
ized to enforce a decree of the Surrogate's Court of the 
10th of December, 1898, against the said James Began so 
far as it may be necessary to satisfy their aforesaid lien 
upon the said decree. It is from this last mentioned 
order that the present appeal is taken. 

• Bernard J. Tinney for appeUant. 

Louis MarshaU for respondent. 

Patterson, J.— In effect, the order appealed from is an 
adjudication by the Surrogate's Court that a lien existed 
in favor of the attorneys upon the amounts directed to be 
paid by the executor and trustee to the testator's children, 
and that the Surrogate's Court has power or jurisdiction 
to enforce that lien as between attorney and client, and 
also his power to vacate and set aside releases given to an 
executor and trustee by the distributees entitled under a 
decree of distribution to an extent sufficient to discharge 
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the lien of the attorneys upon the distributive shares of 
the persons whose claims ^vere satisfied and released. 

It is not controverted that at the time the decree of 
distribution was entered in this special proceeding the 
attorneys had no lien under the provisions of section 66 
of the Code of Civil Procedure. If they had any lien at 
all it was only such as would be analogous to the common- 
law lien of an attorney upon a judgment which could not 
arise until after that judgment was recovered, for the 
Talue of the services rendered to the client in procuring 
it. We are not called upon in this case to determine 
whether such a lien existed, for we are satisfied that even 
if it did exist there is no jurisdiction in the Surrogate's 
Court to vacate and set aside the releases or satisfaction 
pieces given by the distributees to the executor in this 
proceeding. The authority of the Surrogate's Court was 
invoked by the attorneys on the ground that the instru- 
ments were executed and delivered oollusively and in 
fraud of the attorneys' rights ; the jurisdiction was in- 
voked on the ground of fraud. We are not aware that 
the Surrogate's Court has any authority to pass upon such 
a question, as part of the defined jurisdiction or as within 
its implied powers, either as enumerated in the statue or 
resulting from necessity. " The Surrogate's Court pos- 
sesses such jurisdiction only as is expressly conferred by 
statute or necessarily implied from the power conferred, 
and that does not include the power to annul or set aside 
a release made between parties interested in an estate 
and the executors, on the ground of fraud. In order to 
obtain such relief resort must be had to a court possessing 
general equity powers and jurisdiction" (Sanders v. 
Souter, 126 N. Y., 200). It is sought, however, to sus- 
tain the order appealed from upon the ground that the 
Surrogate's Court had jurisdiction to enforce an,attomey's 
lien and that the question of fraud as related to the re- 
leases given to the executor and the satisfaction of the 
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claims of the distributees is not material to the considera- 
tion of the power of the surrogate. The jurisdiction in 
this case was assumed upon the theory that, the Surro- 
gate's Court being a court of record and parties to pro- 
ceedings in that court being authorized by law to appear 
and be represented by attorneys, the Surrogate's Court 
has by necessary implication the same power to protect 
attorneys in the enforcement of their claims against their 
clients that any other court of record would have under 
similar circumstances, and, further, it was practically held 
that the Surrogate's Court, having control of its records, 
can so deal with them as to make a decree of distribution 
of an estate enforcible against an executor or trustee for 
the benefit of third parties not interested in an estate 
until after the entry of a decree and the settlement and 
release of the rights of the parties pursuant to the terms 
of that decree. In other words, that the Surrogate's 
Court, by reason of its being a court of record, has the 
]>ower, after its proper jurisdiction has ended in a decree 
of distribution and that decree has been satisfied, to take 
cognizance of and determine rights of third parties against 
the distributees, which rights did not arise until after the 
decree was entered, and thus to enlarge its jurisdiction 
and extend it to matters foreign to the purposes for 
which such courts were instituted ; for here there was no 
lien upon the shares of the distributees until after the 
jurisdiction of the Surrogate's Court ended, if there were 
any lien at all. 

We are unable to find where, within the conferred or 
implied powers of a Surrogate's Court, a new jurisdiction 
arises after its power to make a decree has been ex- 
hausted. It certainly does not arise from the fact that 
it is a court of record. It is not, for all purposes a court 
of record ; it is merely such a court for the purposes 
of its conferred or implied jurisdiction. It does not 
have the same power over its records that other courts 
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of record have. It was held in the Matter of Henderson 
(157 N. T.J 423) that the Legislature in providing that 
the power conferred upon Surrogates' Courts respecting 
their records " must be exercised only in a like case and 
in the same manner as a court of record and of general 
jurisdiction exercises the same power did not intend to 
assimilate in all respects the power of the Surrogate's 
Court over its records to that possessed by the Supreme 
Court." There is a limitation upon its power as a court 
of record over its records. Such power as it has in that 
regard is to be exercised in subordination to and to effec- 
tuate some purpose connected with the action of that 
court within its jurisdiction as conferred by statute, or 
its implied powers as defined by statute, or as necessary 
to the execution of its conferred powers. 

We are, therefore, of opinion that the surrogate had 
no jurisdiction to make the order appealed from in this 
case, the effect of which is to allow the process of the 
Surrogate's Court, peculiar in its nature and directed 
against the person of the executor, to be invoked for the 
satisfaction of a claim of a third party, not in existence 
at the time the surrogate's jurisdiction to rrake a decree 
had ended. That the executor and trustee may be liable 
to the attorneys in another forum is a matter in respect 
of which we express no opinion now. We are satisfied, 
however, that the order appealed from should be reversed 
on the ground that the Surrogate's Court had no julrisdic- 
tion to make it. 

Order reversed, with $10 costs and disbursements, and 
motion denied, with $10 costs. 

Van Brunt, P. J.; Rumsbt and McLaughlin, JJ., con- 
cur ; O'Bbien, J., dissents. 
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ACTION TO CHARGE DEFENDANTS NOT SUMMONED— 

Amount of claim is the amount remaining uniwad at time 
of verification of complaint, 41. 

Defenses pleaded must have existed when action was insti- 
tuted, or if against the judgment itself, must be as to its 
validity or binding efficacy, 41. 

Defense of statute of limitations prohibited unless it existed 
at time of original defense. Likewise as to defense of 
payment,* release and discharge in bankruptcy, 42. 

Form of judgment, 41. 
APPEAL— 

A reversal of decision of trial court upon a question of fact 
should be made to so appear in the record of the judg- 
ment or order, 67. 
ASSESSMENT— 

To review an erroneous decision, mandamus is not the proper 
remedy, 28. 

Whether a default shall be opened and a rehearing had purely 
a matter of discretion, 28. 

Determination is not subject for an appeal, 28. 
CERTIORARI— 

Where writ is issued more than four months after the deter- 
mination sought to be reviewed thereby became final and 
binding upon relator, the writ may upon motion of de* 
fendant be quashed, 28. 

Practice, 28. 

COSTS- 

Security for, cannot be required when party has absolute 
right to be brought in as defendant, as a condition for 
granting such right, 56. 
In an action by sheriff to compel delivery of personal property, 
, sheriff is a nominaf party not liable. Against executor 
or administrator may be granted . Other illustrations when 
granted . What must occur for costs to be awarded against 
administrators. General rule, will not be awarded against 
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executor. Disbursements allowed. Costa on appeal al- 
lowed, 70, 72. 

EXECUTOR'S ACCOUNT— 

Practice in Surrogate's Court. Decision by referee. When 
not necessary for Surrogate to file a decision. Practice. 
Absence of findings. When tried by surrogate. Findings 
are indispensable. When it is the duty of the party ap- 
pealing to procure same, 287. 
What evidence admitted is error in order to charge executor 
in an executor's accounting. Appeal in executor's ac- 
counting, how construed, 288. 

JUTtlSDICTION OF MUNICIPAL COURT, 175- 

PARTIES— 

Bringing in additional, in action to set aside general assigpi- 
ments in Surrogate's Court — in Equity — Foreclosure — Ac- 
tion for accounting. Ejectment, 56. 

When party to an action dies, while action is pending:, the ac- 
tion cannot legally proceed to judgment without bringing 
in his personal represe-ntatives, 57. 

REDEMPTION PROCEEDINGS— 
When may be had, 189. 
Meaning of words " rent" and " costs ", 190. 
Tender — its object, when sufficient, 190. 
When a tenant cannot redeem. 190. 
Power of receiver in— to maintain, 190. 

SECTION 829— 

Construction of, 261*. 

When fraud is alleged, who is a competent witness. The 
rule at common law defined. Attorney's lien does not 
make him an interested party within the prohibition of 
the section. Promissory note, where the obligation is 
joint as well as several, prohibition of statute does not 
apply. Applies to a surviving partner, and executor of a 
party examined before trial. Statute must be strictly 
construed. To be brought within the spirit of the statute 
is not sufficient. How it affects hnshan d . Mortgage, when 
not affected. Title to real estate, testimony not permitted 
of a party claiming title through a deceased |)erson. 
Receipt inadmissible, when. Counterclaim affected, 
when. Contradiction of living witness, not prevented by 
operation of statute. 262. 

Corporation not affected by the statute, when. Interrogator- 
ies when allowed. Personal communications with the de- 
ceased, test of. Dower, testimony of wife incompetent. 
Appeal, stipulation cannot affect or prevent the operation 
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of the statute. Agent, transaction had through is a per- 
sonal transaction within the meaning of the statute. At- 
torney, when not interested he is competent to testify. 
Conversion, value of property converted may be testified 
to only. Curtesy, husband not affected. Replevin, evi- 
dence of the delivery of property in, may be excluded. 
Cross examination may open the door to further testi- 
mony, otherwise inadmissible, 263. 

Executor, when interested, and not a competent witness. 
Mortgager an interested party, when seeks to be relieved. 
Surety, when the testimony of admissible. Mutual mis- 
take, how the statute may affect, 264. 
SUBMISSION OF CONTROVERSY— 

Affidavits by whom made, and what to contain. Court con- 
fined to facts agreed upon. When court must dismiss 
submission of controversy, 125. 
SUMMARY PROCEEDINGS— 

Answer must be verified. Counter affidavit not accepted. Ad- 
journment in power of clerk. When answer may be re- 
ceived in. What is meant by affirmative relief and equit- 
able defense, or counter claim in . When counter claim not 
allowed in. What answer must contain, 87^ 88. 
SHERIFF— 

Action to compel delivery of personal property to, must be 
instituted in his name, or in the name of the debtor — may 
bring an action to collect a debt attached before judgment 
in the action in which the attachment was granted. 
Power of court over money due him. Property held by 
fraudulent transfer, attackable in such actions, 70. ^ 
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ACCOUNTING, 

When a new accounting should be ordered, 57. 
ACTION, 

to charge debt of decedent upon land ; when cannot be 

maintained, 198. 
to recover damages for negligently causing death, survives. 
Who is sole beneficiary in, 289. 
ANCILLARY LETTERS TESTAMENTARY, 

Upon what record \hey will be issued ; jurisdiction of New 
York Surrogate, 1. 

APPEAL, 

In proceedings to determine damages, 72. 

APPELLATE DIVISION, 

Power of. Duty to order new accounting for errors, 67. 
ASSESSMENT, 

Parties uniting to attack, under Sec. 250, Chap. 906, Laws of 

1896,22. 
When may not be vacated but reduced, 190. 
ASSETS, 

Moneys recovered by widow as administratrix for negligent 
killing of husband, are such, 180. 
ASSIGNMENT, 

General, by Corporation, 265. 
ATTACHMENT, 

Action by Sheriff to recover attached property, 67. 
When the interest of the owner and pledger in certificates of 
a foreign corporation belonging to a non-resident, in pos- 
session of a resident, can be levied upon, 286. 

ATTORNEY'S UEN, 

What constitutes proceeds of judgment, 88. 

Settlement of action by parties, 94. 

in Surrogate's Court, 887. 
CHILDREN, 

Habeas corpus to obtain, when dismissed, 214. 
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COMMISSIONERS. 

Proceedings to determine damages ; jarisdiction and power 
of ; appointment of ; pleadings ; appeal, 72. 
COMPTROLLER, 

Power of, in regard to claims against the City, See Corpora- 
tion Counsel, 383. 
CONTRACT, 

Construction of, 37. 

Executory, in r^^rd to real estate titles, 356. 
Recission of, may be allowed, when parties do not stand on 
equal footing, 161. 
CONSTITUTION, 

of the State of New York, Interpretation of Article 6, Sec- 
tion 18, 274. 
CORPORATION COUNSEL, 

Power of to compromise claims and allow judgments, 888. 
CORPORATION LAW, 

Construction of Section 48, 265. 
COSTS, 

To '* appellants in all courts, to the respondent in this court " 
construed not to authorize bills of costs of different appel- 
lants, 207. 
to abide the event by the Court of Appeals, include all costs of 
the action up to and including the Court of Appeals, 207. 
When specific direction is given therefor must be followed, 207. 

COURT OF APPEALS, 

Power of, in awarding costs, 207. 
DAMAGES, 

Recission of contract, 161. 
DEATH, 

Action to recover damages for negligently causing death, 
survives, 230. 
DISTRIBUTIVE SHARE, 

Rule followed, 180. 
DIVORCE, 

Foreign judgment void as against non-resident defendant. 
Evidence of persons of doubtful character in, 888. 
EVIDENCE, 

Physician's certificate when not competent to prove cause of 
death, 807. 

Proof of relationship by family pedigree, 868. 
Testimony in supplementary proceedings admissible as im- 
peaching evidence, 248. 
/ See DrvoRCB. 
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EXECUTION, 

I>>av6 to issue against decedents real property, 12. 

EXECUTOR, 

Foreign, disability to sue, 1. 
EXECUTORS AND ADMINISTRATORS, 

Order of payment of debts, 99. 
EXECUTORS, 

Accounting of. Transfer of rights to payments from benevo- 
lent association before death of testatrix, how affected 
in, 2d0. 
FAMILY PEDIGREE, 

How proved, 868. 
HABEAS CORPUS, 

Liability of Sheriff for illegal discharge of prisoner committed 
in civil cause, 0. 

To obtain custody of children, when dismissed, 214. 

Jurisdiction of court in, 214. 

Scope of, 214. 
HUSBAND, 

Wife, implied agent of, 874. 
INFANT, 

Action to recover for board and lodging against ; what neces- 
sary to allege in complaint, 842. 
JUDGMENT, 

Enforcing payment of, by punishment for contempt, 42. 

Remedy where County Clerk wrongfully refuses to docket 
judgment, 42. 

Lien upon property purchased with pension moneys, 68. 

Real party in interest, 126. 
JUDGMENT ROLL, 

AdmissMlity of, for specific purpose, 87. 
LABOR ORGANIZATIONS, 

What is not unlawful for them to do, 145. 
LEASE, 

Construction of, 29. 
LEGACY, 

Tax, when not applicable to estates of non-resident aliens, 810. 
LIFE INSURANCE. 

Action by insured's administrator. Construction of clause 
giving choice of beneficiary to insurance company, 180. 

Statement made by insured waiving provisions of the Code 
not binding on personal representatives, 176. 
MARSHALL, 

In Municipal Court, when can act, 170. 
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MECHANIC'S LIEN. 

Insertion of the name of owner or leseee as person to be pro- 
ceeded against. When lienor cannot proceed differently 
thereafter, d88. 

ECnowledge that improYements were being made on the 
premises by the leasee beyond those called for in the lease 
not sufficient to charge owner's interest, 888. 

Owner, to charge him, some affirmative act must be shown 
tending to mislead, 888. 

MUNICIPAL COURT, 

Jurisdiction of, process by who executed, 170. 

Redemption proceedings, 185. 

Jurisdiction of, 874. 
NEGUGENCE, 

Causing death, action survives, 888. 

PHYSICIAN. 

Claiming privilege of waiver in life insurance not permitted 
against personal representatives, 175. 
PERSONAL 

Recovery allowed in rescission of contract, 161. 

PARTIES, 

Bringing in new parties and amending pleadings, 49. 

PLEADINGS. 

Negative allegation of fact, 848. 

In an action against husband to recover for wife's neoessaries, 
what necessary to allege, 874. 

In proceedings to determine damages, 78. 
REAL ESTATE, 

Purchaser entitled to marketable title, 849. 

Waiver of valid objection to title. Purchaser not permitted 
to recover charge from grantor. Waived, 181. 

Of decedent, leave to issue execution against, 18. 

Purchased with pension moneys, lien of judgment, 68. 
RECEIVER'S NOTE. 

How secured. Construction of agreement between recover 

and holder of receiver's certificate, 106. 
REDEMPTION PROCEEDINGS, 

Section 8856 of the Code of Civil Procedure construed, 
185. 
REMEDY 

In rescission of contract, 161. 
RESCISSION OF CONTRACT, 

Where parties do not stand on equal footing may be al* 
lowed, 161. 
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SHERIFF, 

Liability of, for illegal discharge of a prisoner oommitted in 
civil cause, 67. 

Action by, to recover property attached, 67. 
STATUTE OF LIMITATIONS, 

In action to charge debt of decedent upon real estate, how 
applied, 196. 
SUMMARY PROCEEDINGS, 

Effect of, 29. 

Ck>unterK$laim for damages in, 81. 
SUPPLEMENTARY PROCEEDINGS, 

Testimony taken in, admissible to Impeach evidence upon 
trial, 248. 
SURROGATE'S COURT, 

Jurisdiction of, 887. 
TAX LAW. 

Laws of 1896, Chap. 908, Sec. 250, 22. 
TRIAL, 

Evidence in supplementary proceedings when admissible, 248. 
TRIAL COURT, 

Power of, 49. 
TRUST DEEP, 

When sufficient, as against deficiency judgment in fore- 
closure, 198. 

Validity of, burden of proving same upon plaintiff, 198. 
TJ. S. INTERNAL REVENUE ACT, 1898, 810. 
WARRANT OF ATTACHMENT. 

How executed in Municipal Court, 170. 
WAR REVENUE ACT, 810. 
WIFE. 

Implied agency of in regard to husband to bind him for her 
necessaries, 374. 
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